No. 11029 


Gnited States 
Circutt Court of Appeals 


For the Ninth Circuit. 


UNITED STATES OF AMERICA, 
Appellant, 
VS. 


LA SOCIETE FRANCAISE DE BIENFA- 
ISANCE MUTUELLE, a corporation, 
Appellee. 


eS 


Transcript of Record 


Upon Appeal from the District Court of the United States 
for the Northern District of California, 


Southern Division 


PAUL. P. O’ BH: EN, 
GLERK 


Rotary Colorprint, 661 Howard Street, San Francisco 


No. 11029 


Anited States 
Circuit Court of Appeals 


For the Ninth Circuit. 


UNITED STATES OF AMERICA, 
Appellant, 
VS. 


LA SOCIETE FRANCAISE DE BIENFA- 
ISANCEK MUTUELLE, a corporation, 
Appellee. 


Transcript of Record 


Upon Appeal from the District Court of the United States 
for the Northern District of California, 


Southern Division 


Rotary Colorprint, 661 Howard Street, San Francisco 


INDEX 


{Clerk’s Note: When deemed likely to be of an important nature, 
errors or doubtful matters appearing in the original certified record 
are printed literally in italic; and, likewise, cancelled matter appear- 
ing in the original certified record is printed and cancelled herein 
accordingly. When possible, an omission from the text is indicated by 
poning in italic the two words between which the omission seems 
oO occur.] 


PAGE 
TUSSI RS RRS aaa errs 21 
Appeal : 
Certificate of Clerk to Transcript of Rec- 
OGIO oc cea Ree yc gor AO rae 185 


Designation of Contents of Record on (DC) 60 


Designation of Record to be Printed on 


(CCL) Ry aa eae ree area re 187 
ENGGrN Ce Old teeter es sy current ta Gs Oem oh a Geass 58 
Order Extending Time for Filing Record 

OU ee ene er 3 ee ee 59 
Order for Transmittal of Original Ex- 

OTILSTCS) Waar 2 nea men eee, ee Oa 184. 
Statement of Points on (DC)........... 182 
Statement of Points on (CCA).......... 189 
Stipulation Extending Time for Filing 

Ee COCO MI is. A) as 2 aa Sayers calco 59 

Certificate of Clerk to Transcript of Record 
CRAG MME a a es ee Pees a oe 185 
Complaint with Attached Exhibits ........... 2 


Designation of Contents of Record on Appeal 
CILKOO) oo og Ga en 60 


ii Umted States of America vs. 


Index Page 

Designation of Record to be Printed on Ap- 
peal (CCA) ............ “ager 187 
Bindings). ...6¢.5:....-. .. (2 ae O° 
datdement ............ 4... eee o6 


Minute Orders: 
June 27, 1944—Trial, Motion for Judg- 


ment. Denied, etc. ............... 3a 27 
Oct. 3, 1944—-Judgment for Plaintiff..... 28 
Motion for Judgment for Defendant Denied... 27 
Motion for Judgment for Plaintiff Denied.... 27 
Names and Addresses of Attorneys........... il 
Notice of Appeal ............-.. eee eee 58 
aasen 2 29 
Order Extending Time for Filing Record on 
Appeal 8 on a9 
Order for Judgmenie, .......- . aaa 28 


Order for Transmittal of Original Exhibits... 184 


Statement of Points on Which Defendant In- 
tends to Rely on Appeal (DC)....... 73am 182 


Statement of Points on Appeal (CCA)....... 189 


Stipulation Extending Time for Filing Ree- 
ord om Appeal. .i45.ds522. eee a9 


Transeript of June 27, 1944... ee ee 62 


La Societe Francatse lil 
Index Page 


Exhibits for Plaintiff: 
5—By-Laws of La Societe Francaise 87 
7—Income Distribution as to Source.. 164 
8—Gross Receipts and Disbursements 159 


9—Depreciation Account, Years 1937- 
I ee hc eee cane rated 6 157 


Witnesses for Plaintiff: 
Bergerot, P. A. 


a =A Gee ee 170 

ZOO en ee 178 
Pomme, Edward B. 

a6 Fic eee ee 64 

SE CLOSS At ia ee ae ee 140, 162 


EO CICChy aan h eo ee ee 167 


NAMES AND ADDRESSES OF ATTORNEYS 


Mr. FRANK J. HENNESSY, 
United States Attorney, 


Northern District of California. 


Mr. ROBERT B. McMILLAN, 
Assistant United States Attorney, 


Northern District of California. 
Post Office Building, San Francisco, 
California. 


Attorneys for Defendant and Appel- 
lant. 
Mr. P. A. BERGEROT, 
Mr. A. P. DESSOUSLAVY 
110 Sutter Street, San Francisco, California. 
Attorneys for Plaintiff and Appellee. 


Pu United States of America vs. 


In the District Court of the United States for the 
Northern District of California, Southern Di- 
vision 


22967-S 


LA SOCIETE FRANCAISE DE BIENFAIS- 
ANCE MUTUELLE, a corporation, 
Plaintiff 
VS. 


UNITED STATE OF AMERICA, 
Defendant 
COMPLAINT 


Plaintifi complains of defendant and for cause 
of action alleges: 

If, 

Plaintiff is now, and ever since June 7, 1856, has 
been a corporation incorporated pursuant to and in 
accordance with Chapter VIII (relating to ‘‘Re- 
ligious and other Associations or Societies’’) of the 
California Corporation Act of 1850. Its residence, 
office and principal place of business are in the’ 
City and County of San Francisco, State and 
Northern District of California. It was ineor- 
porated as the successor of, to take charge of the 
estate and property belonging to, and to transact 
all affairs relative to the temporalities of, and un- 
incorporated beneficial society of the same name 
founded in San Francisco December 28, 1851, for 
the purpose of caring for and treating the sick 
without profit. 
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104, 

Plaintiff’s sole purpose ever since its incorpora- 
tion [1*] has been, and now is, the care and treat- 
ment of the sick without profit. To that end it 
has always maintained, and now maintains, a non- 
profit hospital. It is now, and ever since August 
14, 1935 has been, a charitable corporation within 
the meaning of Section 811 (b) (8) of Title VIII 
and of Section 907 (¢) (7) of Title LX of the Social 
Security Act and of the corresponding provisions 
of the Federal Internal Revenue Code. 


ae 

Plaintiff has not now, and has never had, any 
capital stock. No dividends, interest, sick or death 
benefits, or other pecuniary benefits or distributions 
are now, or have ever been, paid to anv one. No 
part of its net earnings enures, or ever has enured, 
to the benefit of any private shareholder or indi- 
vidual. 

EN. 

Plaintiff’s affairs are now, and for many years 
prior to August 14, 1935, have been managed by a 
board of fifteen directors, elected annually by the 
members, and who serve without any fee, salary, or 
other compensation whatever. 


V. 
Plaintiff has been able to acquire and enlarge 
its present hospital plant and facilities mainly 
through testamentary and other gifts and the in- 


*Page numbering appearing at foot of page of original certified 
Transcript of Record. 
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come therefrom. Receipts from members would 
not have been sufficient therefor. The assets 
acquired by plaintiff in 1856 from its predecessor 
had largely consisted of charitable gifts and dona- 
tions. Since 1851, gift, legacies and devices have 
aggregated approximately Three hundred and fifty- 
seven thousand three hundred and twenty-two and 
56/100 (357,322.56) dollars. In the absence 
thereof, plaintiff could not have acquired, improved 
or enlarged its present plant nor afford the facili- 
ties which it now furnishes. There now is carried 
on plaintiff’s books a reserve amounting to Two 
hundred and [2] fourteen thousand seven hundred 
and seventy-seven and 36/100 (214,777.36) dollars, 
of which Seventy-six thousand seven hundred and 
elghty-three and 87/100 (76,783.87) dollars is made 
up of such gifts. By its By-Laws, such reserve is 
set. aside for the improvement, enlargement, and 
betterment of its plant and facilities. Said Chap- 
ter VIII of said Corporation Act of 1850 authorizes 
it to take and hold property, real and personal, by 
sift or device, and to take, hold and improve real 
and personal property and to erect hospitals and 
other buildings. 
VI. 

Prior to 1895, plaintiff owned and operated a gen- 
eral hospital in said City and County of San Fran- 
cisco. In and after 1894 it erected, and has since 
owned and operated, a general hospital (now com- 
prising eleven buildings) on its block of land in 
San Francisco bounded by Geary Boulevard, Anza 
Street and Fifth and Sixth Avenues. It has a 


~ 
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capacity. of 225 beds, (seventy-six in private rooms 
and one limdred forty-nine in wards), and a nurs- 
ery with fifteen cribs, and is open to the public at 
large without distinction as to race, creed or color. 
Said hospital is now, and long has been approved 
by American Medical Association and American 
College of Surgeons as a ‘‘Class A’’ Hospital. Its 
equipment, services and facilities are adapted and 
available for the treatment of every kind of human 
sickness. In plaintiff’s fiscal year ending February 
28, 1943, the average daily number of hospitalized 
patients was 137.45. The number of patient-days, 
viz: the total number of days’ treatment given to 
all hospitalized patients, was 63,315. In said year, 
there were 30,065 consultations by members at, or 
calls on members by the medical staff outside, the 
hospital. [3] 
VII. 

Plaintiff maintains, in connection with said hos- 
pital, and ever since 1895, has maintained, at about 
an average annual cost of about $12,000 a Training 
School for nurses for the care of the sick, injured 
and infirm. It was the first such School organized 
on the Pacific Coast. It is approved and accredited 
by the Board of Nurse Examiners of the State of 
California. There is now, and ever since 1923 has 
been, situate on said block of land a large four 
story and basement brick building built and used 
exclusively as a training home for nurses and de- 
voted wholly to their education, training, lodging 
and maintenance, when they take a three-year 
course in connection with the hospital. In addi- 
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tion, in the main hospital building, there are two 
fully equipped class rooms for said student nurses 
and a dietetic school room. There are usually 
sixty to seventy student nurses enrolled and fol- 
lowing the course of study. 


Vi 

Said hospital is accredited by American Medical 
Association for the training of interns, and as such, 
a scientific and teaching institution for the future 
physicians. There are usually not less than six 
interns in said hospital, each of whom is a graduate 
of an accredited Medical School and takes, at said 
Hospital, a one-year course in order to obtam a 
wide field of experience, and where they are di- 
rected and trained under the supervision of the 
medical staff. 

Tex. 

Plaintiff, in said hospital, also maintains, from 
eurrent income, an Old Peoples Home for the care 
of aged and feeble members, with a capacity of 
fifteen beds at all times fully occupied. To said 
Home there are admitted, for benevolent purposes 
only, and subject to the discretion of the Board of 
Directors, (a) members over sixty-five years [4] 
of age, who pay for their admission thereto a sum 
of money determined by said Board according to 
the circumstances of each case, but which sum is 
not based upon any fixed schedule of rates or upon 
any profit-making basis, but upon the applicant’s 
needs and ability (if any) to pay and upon social 
and humane considerations and is not designated 
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to yield a profit, and (b) members who have been 
such for at least thirty consecutive years and who 
are past sixty-five years of age and who, though 
not uJ, are unable, on account of old age or physi- 
eal disability, to earn a living, no charge being made 
for their admission. 

< 

Plaintiff affords other charitable relief. (a) It 
provides, at its hospital, two permanent free beds 
for the treatment of indigent persons under the 
patronage of La Societe de Secours des Dames 
Francaises, (French Ladies Relief Society), an in- 
dependent charitable corporation in San Francisco. 
(b) It is an agency of the Community Chest of 
San Francisco, from which it receives about $1,500 
per annum to compensate it for the actual expense 
to it of service rendered to patients sent it by the 
Chest, but which service is not intended to, and 
does not, yield plaintiff any profit. (¢) It main- 
tains, at said hospital, a Social Service Department 
for investigation and follow-up work in Community 
Chest cases and in other cases referred to or apply- 
ing to it. (d) It is situated on one of the main 
traffic thoroughfares of San Francisco, and gives 
free emergency treatment if necessary, (an average 
of about 300 annually), to all deseri-cases in its 
neighborhood. 

XI. 

The number of plaintiff’s members is now, and 
always has been, without limit. It has always ad- 
mitted, and now admits, new members. Its pres- 
ent membership is 9,645 and at the date of the 
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various payments hereinafter referred to, its [5] 
members is averaged about 9,800. It does not 
solicit, and never has solicited, new members, and 
has never paid any commission or compensation 
to any one to obtain new members. It has only one 
class of members, who pay monthly dues of $1.75, 
except (a) life members who pay upon their ad- 
mission, but whose rights are otherwise the same, 
and (b) children under fifteen vears, one of whose 
parents is a member, pay one dollar per month. 


XI. 

Continued payment of members’ dues is not, how- 
ever, necessarily a condition to relief. In the case 
of indigent member-widows, and of other needy 
members, such dues, at the discretion of the Board 
of Directors, are paid from plaintiff’s relief fund 
originally set up in 1905 for that purpose, and 
since added to. In the Board’s discretion, other 
indigent members are cared for in illness without 
charge, and are furnished private rooms and other 
needed facilities. A member under seventeen 
years of age, if orphaned or abandoned by his par- 
ents, pays no dues, nor do student nurses who are 
members. 

XT. 

Members are entitled to the following benefits, 
either without any charge or at a disconnt from 
prevailing prices, viz: 

1. Medical and surgical care and consultations 
are given without charge, to plaintiff’s members by 
staff of physicians specially appointed therefor, 
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who give consultations either at, or outside of, said 
hospital ; 

2. Hospitalization is given, without charge, in- 
cluding operating room service, drugs, dressings, 
Board and Room, up to and not to exceed six 
months in any one year, (but in tuberculosie cases 
the time of hospitalization is unlimited), except for 
a charge of fifty cents per day when hospitalized 
in a ward, and of about fifty per cent of prevailing 
prices [6] when hospitalized in private room; 

3. Special discounts (from ten to ninety per cent 
of prevailing prices) on drugs and dressings, and 
on all X-Ray examinations and treatments, on 
Diathermy, Hydrotherapy, Physiotherapy treat- 
ments, Metabolism examinations, electrocardio- 
grams, and in obstetrical cases. 


XIV. 

The annual expense of the operation and main- 
tenance of the hospital including the cost of medi- 
eal, surgical and clinical services to hospitalized and 
nonhospitalized members, general administrative 
expense, and the periodical modernization and im- 
provement thereof and of its equipment, is derived 
from (1) members’ monthly dues; (2) admission 
fees of new members of $25 and upwards, accord- 
ing to age; (3) income from plaintiff’s securities 
and other investments; (4) donations, legacies and 
bequests, (5) life membership fees; (6) special ad- 
mission fees from life boarders; (7) receipts from 
non-member hospitalized patients, and (8) an an- 
nual contributions from the Community Chest of 
San Francisco. 


10 United States of America vs. 
XY. 

Whenever, in any year, the funds so received are 
in excess of the amount of such expenses, such ex- 
cess is credited to a surplus accumulated in further- 
ance of the accomplishment of the plaintiff’s non- 
profit purpose. The net deficiency, if any, in any 
year is paid out of such surplus. 


XVI. 

Ever since January 1, 1936, and for many years 
continuously prior thereto, there has been no change 
in plaintiff’s said plan and method of operating 
said hospital. On July 14, 1937, Charles T. Rus- 
sell, as Deputy United States Commissioner of In- 
ternal Revenue, officially notified plaintiff [7] in 
writing, that it was ‘‘exempt from payment of the 
taxes imposed by the Social Security Act, approved 
August 14, 1935, inasmuch as you come within the 
exceptions provided in Section 811 (b) (8) of Title 
VIII and Section 907 (c) (7) of Title IX,”’ and, 
further, that it was ‘‘entitled to exemption under 
the provisions of Section 101 (6) of the Revenue 
Act of 1936.’ 

XVII. 

On February 24, 1939, the then acting United 
States Commissioner of Internal Revenue officially 
notified plaintiff, in writing, that ‘‘it appears you 
are not operated for profit and do engage in sub- 
stantial charitable activities’’, but that it was not 
entitled to exemption from income tax under the 
provision of Section 101(6) of the Revenue Act of 
1938 as a corporation organized and operated ex- 
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clusively for charitable purposes, and that ‘“‘the 
ruling contained in Bureau letter of July 14, 1987 
is modified accordingly.’’ Said communication 
further stated that ‘‘the status of your organization 
for Social Security T’ax purposes will be made the 
subject of a separate communication.’’ Thereafter, 
on April 3, 19389, Victor H. Self, as the acting 
Deputy Commissioner of Internal Revenue, of- 
ficially notified plaintiff, in writing, referring to 
said communication of February 24, 1939, and stat- 
ing that plaintiff was not entitled to exemption 
under Sections 811(b)(8) of Title VIII, and Sec- 
tion 907(¢c) (7) of Title LX, of said Social Security 
JauG iy 
XVIII. 

After the receipt of said communication of Julv 
14, 1937, plaintiff refunded to its employees all the 
contributions which it had theretofore deducted 
from their wages pursuant to said Act, and there- 
after discontinued such deductions until said com- 
munication of April 3, 1939. The taxes payable 
pursuant to said Act for the period between [8] 
January 1, 1937, and March 31, 1939, including the 
tax upon employees’ wages, with the penalties and 
interest thereon, were paid by plaintiff entirely 
from its own funds, and no part of such payments 
represents amounts ever deducted or withheld from 
the wages or income of any employees or ever 
repaid by any emplovee in whole or in part. 
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XIX. 

Except only as to the name of the person by whom 
the same were collected, plaintiff, on the respective 
dates hereinafter set forth, paid to, and there was 
collected by, Clifford C. Anglim, as Collector of 
Internal Revenue for the First District of Cali- 
fornia, the following amounts for taxes assessed 
upon it in alleged conformity with said Social 
Security Act, with interest thereon and the penal- 
ties in respect thereof, payment of all whereof had 
been demanded of it by said Collector ; 

(a) Taxes assessed and collected allegedly pur- 
suant to Title IX of the Social Security Act, 
(Sections 1600 and following of Internal Revenue 
Code), with penalties and interest thereon: 


For calendar year 1936: 


PAN sind oie ee $462.12 
Penalty 2424.2 115.53 
Interest. ..n.4..2... 95.70 


$673.35 
Said payments were all made August 10, 1940. 


For calendar year 1937: 


NINA oo cosine Se $944.36 
Penalty .2...:.neneee ee 236.09 
Interest 2.0.0.2 eee 139.01 


$1,319.46 


Said payments were all made August 10, 1940. 
For calendar year 1938: 


Tasy(i part) a1... $1,484.32 
Penalty .ic2200 3 311.09 
Tmterest) 2..cciicnncie eee ee 129.58 


$1,984.99 


Said payments were all made August 10, 1940. [9] 
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Mor calendar year 1939: 


MISS CTS 4 I by pee oe eo $1,424.61 
IPO eee ee 253.50 
UO OS 2 eee ne eee 39.84 


$1,717.95 


Said payments were all made August 10, 1940. 


For calendar year 1940: 
Tax—$812.65 paid January 16, 1941. 


For calendar year 1941: 

Tax—$805.66 paid January 27, 1942: 

(b) Taxes, penalty and interest assessed and col- 
lected allegedly pursuant to Title VILL of the Social 
Security Act, (Sections 1400 and following of In- 
ternal Revenue Code). 


For calendar year 1937: 


Die que ee ee $5,229.96 
_PCIORIUIN? 2 es ania ae reese 1,307.49 
[SB YSIE Se eae 990.36 


$7,527.81 


Said payments were all made October 26, 1940. 
Of said sum of $5,229.96, one half, or $2,614.98, rep- 
resented employees’ contributions paid by plaintiff 
from its own funds. 


For calendar year 1938: 


PSO S 1 oss) ae a $5,750.92 
TESTING, WS 2 alee ere 1,437.74 
EUNCTR CST ee ee 664.44 


$7,853.10 


Said payments were all made August 10, 1940. 
Of said sum of $5,750.92, one half, or $2,875.46, rep- 
resented employees’ contributions paid by plaintiff 
from its own funds. 
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For calendar year 1939: 


SSX Pia eee 2 eee $ 17.59 paid July 15, 1939 
UTS aake Qecetere n  oaer 21.95 paid Oct. 18, 1939 
OLE cg ree nee 19.65 paid Jan. 19, 1940 
WAS 2s ees 3,500.11 
Pemeity ...-2....-.-- 1,262.31 
Intérest -....-..-.---- 279.47 

$5,091.08 


Said last three amounts were paid August 10, 
1940. Of said sum of $3,500.11, $705.33 represented 
employees’ contributions paid by plaintiff from its 
own funds. [10] 


For calendar year 1940: 


Tax Cinst quanten) e222... $677.32 
Penalty: ....c.2e eee ee 12.30 
lteweSt ccc 16.92 


$706.54 


Said sums were paid August 10, 1940. 
Tax (second quarter) $683.50 paid Aug. 10, 1940 


Interest thereon .......... 3.42 paid Sept. 6, 1940 
$686.92 
NSO tases $664.62 paid Oct. 17, 1940 
AEN: 22s es 583.24 paid Jan. 16, 1941 
For calendar year 1941: 
UNWIN cc -~ = «22 eee $670.34 paid April 15, 1941 
pees ic, oe. eee 673.47 paid July 5, 1941 
Tuan” ewer tes 661.21 paid Oct. 13, 1941 
ae anes eee 680.50 paid Jan. 12, 1942 
$2,685.52 
For calendar vear 1942: 
ss eee $ 710.76 paid April 15, 1942 
1) / ae 716.40 paid July 15, 1942 
IQ re 719.80 paid October 9, 1942 


$2,146.96 
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Said last two payments were made to, and col- 
lected by, Richard Nickell, who was then the acting 
Collector of Internal Revenue for said First Dis- 
trict of California, and which payments had been 
demanded by hin. 

XX. 

The total amount so paid by plaintiff was $35,- 
269.85, consisting of: 

“Pee (RIGS. See eee ee an 9 Co 0 fy 
Employer’s tax (Title VIII)............ 15 fea. 


Employer’s tax (Title VIII) paid 
by plaintiff from its own funds 


aimaenot ECPAIGNLO NM Bens... 6,195.71 
Penalties (under Title IX) 200... 976.21 
Penalties (under Title VIIT)...W....... 4,019.84 
Interest (under Title IX) ..............- 404.13 
Interest (under Title VITT).......0.... 1,954.61 
————— $35,269.85 
[11] 
00:65 


Said Clifford C. Anglim continued in office as 
such Collector of Internal Revenue to and including 
May 31, 1942, since which date he has not been, 
and it not now, in office as such Collector. From 
July 1, 1942, to December 31, 1942, Richard Nickell 
was the acting Collector of Internal Revenue for 
said First District of California, since which date 
he has not been, and is not now, in office as such 
acting Collector or as Collector. 


XXII. 

On August 3, 1943, plaintiff filed with the Collec- 
tor of Internal Revenue for the First District of 
California its twelve verified claims for the refund 
of all of the taxes, penalties and interest so paid by 
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it. A separated itemized claim was filed for the tax, 
penalty and interest so paid under said Title LX for 
each of the six calendar years 1936 and 1941, both 
inclusive, and a separate itemized claim was filed, 
for the tax, penalty and interest so paid under said 
Title VIII, for each of the six calendar years 1937- 
1942, both inclusive. Siad claims were on printed 
Form No. 848 prescribed and provided therefor by 
the Treasury Department of the United States for 
claims for refund of taxes illegally collected. Each 
of said claims stated all the matters and things by 
said Form 843 required to be stated therein, viz: 
the district in which the returns for taxes were filed; 
the period for which the tax was paid; the character 
of the tax; the amount of the tax, and of the penalty 
and interest; the date of payment; the amounts to 
be refunded, (which corresponded to the amounts 
so paid by plaintiff), the time within which the 
claim could be legally filed expired, and, as the 
grounds therefor, the matters set forth in Exhibit 
‘‘A” hereto attached, which is hereby [12] referred 
to and made a part of this complaint. In addition, 
each of the claims for the taxes so paid and which 
had allegedly accrued prior to April 1, 1939, and 
for the penalties and interest in respect thereof, 
set forth, as additional grounds therefor, that the 
Same were retroactively and illegally assessed and 
collected and also the matters alleged in ‘‘Exhibit 
B”’ hereto annexed, which is hereby referred to 
and made a part of this complaint. Each of said 
claims was signed by plaintiff and verified by the 
oath of its president. On October 26, 1943, the 
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United States Commissiener of Internal Revenue 
officially notified plaintiff, in writing, that all of 
said claims were disallowed on the ground that 
plaintiff was ‘‘an organization organized exclusively 
for social welfare’’ and was not a ‘‘corporation 
organized and operated exclusively for charitable 
purposes. ’’ 

Wherefore, plaintiff demands judgment against 
said defendant for the sum of $35,269.85, with in- 
terest thereon and costs of suit. 

P. A. BERGEROT 
A. P. DESSOUSLAVY 
Attorneys for plaintiff [13] 


United States of America 
State and Northern District of California—ss: 

Emile J. Pierron, being first duly sworn, deposes 
and says: 

That he is an officer, to-wit: President of La 
Societe Francaise De Bienfaisance Mutuelle, the 
plaintiff named in the foregoing complaint; that 
said plaintiff is a corporation, and that, for that 
reason and as such officer, affiant makes this affi- 
davit on its behalf; that he has read said complaint 
and that he knows the contents thereof; that the 
same is true of his own knowledge, except as to 
the matters therein stated on information or belief, 
aie that, as towsuch matters, he verily believes it 
to be true. 

EMILE J. PIERRON 
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Subscribed and sworn to before me this 20 day 
of November, 1943 
[Seal] FRED BROWN 
Notary Public in and for the City and County of 
San Francisco, State and Northern District of 
California. 
My Commission Expires August 27, 1947. [14] 


EXHIBIT ‘‘A”’ 


Said La Societe Francaise de Bienfaisance 
Mutuelle is now, and ever since its incorporation in 
1856 has been, a corporation organized and operated 
exclusively for charitable, scientific and educational 
purposes, to-wit: the treatment of the sick without 
profit, no part of the net earnings of which enures, 
or ever has enured, to the benefit of any private 
shareholder or individuals. 

Taxpayer was founded in San Francisco Decem- 
ber 28, 1851, as an unincorporated charitable society 
to treat the sick, and on June 7, 1856 was incorpo- 
rated under Chapter VIII of the California Cor- 
poration Act of 1850, ‘‘Relating to Religious and 
other associations and societies’’. Its only activity 
is, and always has been, the treatment of the sick 
without profit. 

Taxpayer has never had any capital stock, and 
no interest, dividends or other pecuniary distribu- 
tions, or sick or death benefits, have ever been paid 
to any one. Any net earnings have always been 
applied to the improvement of its services. Its 
affairs are managed by a board of fifteen directors 
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elected annually by the members, and who scrve 
without any fees, salary or compensation whatever. 
At the time involved, it had, and still has, nearly 
ten thousand members. Its membership is un- 
hhmited, and it has always admitted new members. 
Taxpayer was originally founded by donations, 
and its hospital and plant (on the block of land in 
San Francisco, California, bounded by Geary Boule- 
vard, Fifth and Sixth Avenues and Anza Street) 
have mainly been acquired by testamentary and 
other gifts and the income therefrom. Taxpayer, 
though in part maintained by members’ dues and 
admission fees, has set up a relief fund to pay the 
dues of needy widows and orphans and other needy 
members, for whom it cares without charge. 
Taxpayer’s only purpose is, and always has been, 
to treat the sick, and to treat an indefinite and 
unlimited number thereof, and to give to such 
persons as adequate and complete treatment as 
possible, and this not for profit but at the lowest 
possible charge, consistent with its continued sol- 
vency. In addition, taxpayer maintains at its hos- 
pital an Old Peoples’ Home for elderly members 
who are admitted thereto, either without charge or 
on a nonprofit basis, and gives free emergency treat- 
ment (about three hundred cases per year) to de- 
serving cases in its neighborhood and also gives 
other forms of gratuitous relief. It is a nonprofit 
agency of the Community Chest of San Francisco. 
Taxpayer, accordingly, claims that, as a nonprofit 
hosiptal corporation, it is, and always has been, a 
charitable corporation within the meaning of Sec- 
tions 1426(b)(8) and 1607(c)(7) of the Federal 
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Internal Revenue Code, and of the corresponding 
Sections of the Social Security Act. 

On July 14, 1937, Charles T. Russell, as Deputy 
United States Commissioner of Internal Revenue, 
officially notified taxpayer, in writing, that it was 
‘‘exempt from payment of the taxes imposed by the 
Social Security Act, approved August 14, 1935, 
inasmuch as you come within the exceptions pro- 
vided in Section 811(b)(8) of Title VIIT and Sec- 
tion 907(c)(7) of Title [X.”’ [15] 


EXHIBIT ‘B”’ 


Thereafter, on April 3, 1939, by a written com- 
munication bearing said date, Victor A. Self, as 
acting Deputy Commissioner of Internal Revenue, 
officially notified taxpayer, in writing, that it ‘‘and 
its employees are liable for the taxes imposed by 
Title VIII of the Social Security Act,’’ and, (as 
was the fact), if taxpayer was an employer of eight 
or more individuals, ‘‘it was also liable for the tax 
imposed by Title LX thereof.”’ 

Following its receipt of said communication of 
July 14, 1937, taxpayer had refunded to its em- 
ployees the amounts theretofore deducted from their 
wages, pursuant to said Title VIII, and thereafter 
and until the receipt of said communication of April 
3, 1939, discontinued any further deductions from 
their wages. 


[Endorsed]: Filed Nov. 23, 1943. [16] 
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[Title of District Court and Cause. ] 
ANSWER 


Comes now the defendant, United States of 
America, by its attorney, Frank J. Hennessy, 
United States Attorney for the Northern District 
of California, and answers the complaint herein as 
follows: 

fieesdimis that the plaintiff is a California 
corporation and that its principal place of business 
is in the city and county of San Francisco and in- 
the Northern District of California, but denies the 
remaining allegations contained in paragraph I of 
the complaint. 

IT. The allegations contained in paragraph I1 
of the complaint are denied. 

ITI. The allegations contained in paragraph IIT 
of the complaint are denied for lack of sufficient 
knowledge and information. 

IV. The allegations contained in paragraph IV 
of the complaint are demied for Jack of sufficient 
knowledge and information. 

V. The allegations contained in paragraph V of 
the complaint are denied for lack of sufficient 
knowledge and information. [17] 

VL The allegations contained in paragraph VI 
of the complaint are denied for lack of sufficient 
knowledge and information. 

VII. The allegations contained in paragraph 
VII of the complamt are denied for lack of suf- 
ficient knowledge and information. 

VIII. The allegations contained in paragraph 
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VIII of the complaint are denied for lack of suf- 
ficient knowledge and information. 

IX. The allegations contained in paragraph IX 
of the complaint are denied for lack of sufficient 
knowledge and information. 

X. The allegations contained in paragraph X 
of the complaint are denied. 

XI. The allegations contained in paragraph XI 
of the complaint are denied for lack of sufficient 
knowledge and information. 

XII. The allegations contained in paragraph 
XIT of the complaint are denied for lack of suf- 
ficient knowledge and information. 

XIII. The allegations contained in paragraph 
XIII of the complaint are denied for lack of suf- 
ficient knowledge and information. 

XIV. The allegations contained in paragraph 
XIV of the complaint are denied for lack of suf- 
ficient knowledge and information. 

XV. The allegations contained in paragraph 
XV of the complaint are denied for lack of suf- 
ficient knowledge and information. 

XVI. Admits that on Julv 14, 1937, Charles T. 
Russell as Deputy Commissioner notified plaintiff 
in writing that it was [18] exempt from payment 
of taxes imposed by the Social Security Act, Title 
VITI, and that it was entitled to exemption under 
the provisions of Section 101(6) of the Revenue 
Act of 1936, but denies the remaining allegations 
contained in paragraph XVI of the complaint. 

XVII. The allegations contained in paragraph 
XVII of the complaint are admitted. 
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XVIII. The allegations contained in paragraph 
XVIII of the complaint are admitted. 

XIX. Admits the allegations contained in lines 
15 to 22 
plaint. 

(a) Admits that the taxes, penalty and interest 
under Title IX of the Social Security Act in the 
total sum of $673.35 were paid for the calendar 


, inclusive of paragraph XIX of the com- 


year 1936, but alleges the payment thereof was made 
on August 14, 1940, according to the records of the 
Collector of Internal Revenue. 

For calendar vear 1937: 

Admits that tax, penalty and interest in the sum 
of $1,319.46 were paid for 1987, but alleges that 
payment was made on August 14, 1940, according 
to the records of the Collector of Internal Revenue. 

For calendar year 1938: 

Admits that tax, penalty and interest in the sum 
of $1,984.99 were paid, for 1938 but alleges that 
payment was made on August 14, 1940, according 
to the records of the Collector of Internal Revenue. 

For calendar year 1939: 

Admits that tax, penalty and interest in the sum 
of $1,717.95 were paid for 1939, but alleges that 
payment was made on August 14, 1940, according 
to the records of the Collector of Internal Revenue. 

[19] 

For calendar vear 1940: 

Admits that tax in the snm of $812.65 was paid 
for 1940, but alleges that payment was made on 
January 27, 1941. 

For calendar vear 1941: 

Admits that tax in the sum of $805.66 was paid 
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for 1941, but alleges that payment was made on 
January 31, 1942. 

(b) Admits that tax, penalty and interest were 
assessed and collected under Title VIII of the 
Social Security Act as follows: 

For calendar year 1937: 

Admits that tax, penalty and interest in the sum 
of $7,527.81 were paid for 1937, but alleges that 
payment was made on November 4, 1940, according 
to the records of the Collector of Internal Revenue. 
For Jack of sufficient knowledge and information 
it is denied that plaintiff paid any part of this sum 
from its own funds. 

For calendar year 1938: 

It is admitted that at least $7,853.10 was paid, 
but alleges that according to the records of the 
Collector of Internal Revenue such payment was 
made August 14, 1940. For lack of sufficient knowl- 
edge and information it is denied that any part 
of this sum was paid by plaintiff from it own funds. 

For calendar year 1939: 

Admits that taxes at least in the sum of $5,091.08 
were paid, but denies the correctness of the allega- 
tions contained in the complaint as to the date of 
such payments and further denies for lack of suf- 
ficient knowledge and information that any portion 
of the sums paid represented sums paid by plaintiff 
from its own funds. [20] 

For calendar year 1940: 

Denies that payments in excess of $691.93 were 
made for the first quarter and alleges that such 
payments were made on August 14, 1940, according 
to the records of the Collector of Internal Revenue. 
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For the second quarter of 1940 it is admitted that 
$683.50 was paid as tax, together with interest of 
$3.42 thereon, but alleges that such payments ac- 
cording to the records of the Collector were made 
on August 14, 1940, and September 5, 1940, respec- 
tively. | 

It is admitted that tax in the sum of $664.62 
was paid, but alleges that according to the records 
of the Collector such sum was paid on October 21, 
1940. It is also admitted that tax m the sum of 
$583.24 was paid, but alleges that according to the 
Collector’s records such sum was paid January 27, 
1941. 

For calendar year 1941: 

It is admitted that a total of £2,685.52 was paid 
in taxes for this year, but it is denied that payments 
were made on the dates alleged, according to the 
records of the Collector of Internal Revenue. 

For calendar vear 1942: 

It is admitted that the plaintiff paid at least 
$2,146.96 in taxes for 1942, but it is denied that 
the payments were made on the dates alleged in the 
complaint, but it is admitted that they were collected 
by Richard Nickell, who was then acting Collector 
of Internal Revenue for the First District of Cali- 
fornia. 

XX. Denies that the total amount of taxes, 
interest and penalty claimed to have been paid 
under paragraph XIX above amounts to $35,269.85 
as alleged in paragraph XX of the complaint. [21] 

XXI. Admits the allegations contained in para- 
graph XXI of the complaint, except that it is 
alleged that Richard Nickell became acting Col- 
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lector on June 1, 1942, and not July 1, 1942, as 
alleged in the complaint. 

XXII. Admits the allegations contained in 
this paragraph as alleged in lines 24 to 30, inclusive, 
on page 12 and lines 1 to 6, inclusive, on page 13 
of the complaint, but denies the remaining allega- 
tions contained in said paragraph. 


Wherefore defendant demands judgment against 
the plaintiff dismissing the complaint, together with 
costs and disbursements of this action. 

FRANK J. HENNESSY 
United States Attorney. 


[Endorsed]: Filed Mar. 31, 1944. [22] 


At a Stated Term of the Southern Division of 
the United States District Court for the Northern 
District of California, held at the Court Room 
thereof, in the City and County of San Francisco, 
on Tuesday the 27th day of June, in the year of 
our Lord one thousand nine hundred and forty-four. 
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Present: The Honorable A. F. St. Sure, District 
Judge. 


[Title of Cause. ] 


TRIAL—MOTION FOR JUDGMENT FOR THE 
PLAINTIFF 


DENIED—MOTION FOR JUDGMENT FOR 
THE DEFENDANT 


DENIED—ORDERED BRIEFS FILED AND 
CASE SUBMITTED 

This case came on regularly this day for trial 
before the Court sitting without a jury, neither 
party having demanded a trial by jury. A. P. 
Dessouslavy, Esq., was present for the plaintiff, 
and Miss Esther B. Phillips was present for the 
defendant. Mr. Dessouslavy and Miss Phillips 
made opening statements to the Court on behalf of 
the respective parties. Edward Pomme and P. A. 
Bergerot were sworn and testified on behalf of the 
plaintiff. Mr. Dessouslavy introduced in evidence 
and filed Plaintiff’s Exhibits Nos. 1 to 14, inclusive. 
Miss Phillips stated to the Court that the defendant 
would offer no evidence, whereupon the evidence 
was closed. Mr. Dessouslavy made a notion for 
judgment for the plaintiff, which motion was 
denied. Miss Phillips made a motion for judgment 
for the defendant, which also was denied. It is 
Ordered that briefs be filed herein in 10, 10 and 
10 days, the case then to be submitted. [23] 
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At a Stated Term of the Southern Division of 
the United States District Court for the Northern 
District of California, held at the Court Room 
thereof, in the City and County of San Francisco, 
on’ Tuesday the 3rd day of October, in the 
year of our Lord one thousand nine hundred and 
forty-four: 


[Title of Cause.] -*' 


: ‘Present: ‘The Honorable A. F. St. Sure, District 
Judge. si 
JUDGMENT FOR PLAINTIFF 


“This case heretofore having been heard and sub- 
mitted. and being now fully considered and the 
Court having filed its written opinion thereon, it 
is Ordered, in accordance with said opinion, that 
plaintiff, have judgment with costs as prayed for 
in accordance with an order this day signed and 
filed, [24] 


[Title of District Court and Cause.] 


ORDER FOR JUDGMENT 


Ordered: Plaintiff may have judgment as prayed 
for, with costs. Counsel for plaintiff may submit 
findings of fact and conclusions of law. 

Opinion filed. 

Dated: October 3, 1944. 

ALF. ST. SURE 
United States District Judge. 


[Endorsed]: Filed Oct. 3, 1944. [25] 
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[Title of District Court and Cause. ] 


OPINION 
St. Sure, District Judge: 

Upon proper claim for refund plaintiff sues to 
recover $35,269.85 paid by it for taxes, interest and 
penalties assessed by defendant under Titles Vili 
and IX [26] of the Social Security Act (approved 
August 14, 1935, 49 Stat. 620). The question for 
decision is whether the fact that plaintiff, a non- 
profit hospital, has paying members who receive 
medical, hospital, and other benefits from their 
membership, subjects plaintiff to Social Security 
taxes. 

Plaintiff claims exemption from payment of the 
taxes as a charitable organization under Internal 
Revenue Code § § 1426(b)(8), relating to the old 
age pension, and 1607(c) (8), relating to unemplov- 
ment insurance, each of which provides that ‘“‘the 
term ‘employment’ does not inelude: * * * Service 
performed in the employ of a corporation, com- 
munity chest, fund, or foundation, organized and 
operated exclusively for religious, charitable, sci- 
entific, literary, or eduactional purposes, or for the 
prevention of cruelty to children or animals, no 
part of the net earnings of which imures to the 
benefit of any private shareholder or individual.’’ 

Plaintiff societv was founded in San Francisco 
in 1851 to treat the destitute sick. In 1856 it was 
incorporated under Chapter VIII of the California 
Corporation Act of 1850 ‘‘ Relating to Religious and 
other Associations or Societies’’, (California Stats. 
1850, p. 373), and has continued its corporate exist- 
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ence thereunder. It operates a large general hos- 
pital known as the French Hospital which is open 
to the public, a home for elderly members to which 
they are admitted without charge or on a non-profit 
basis, and a nurses’ training school accommodating 
75 nurses. It also trains about six interns a year. 

Plaintiff has no capital stock or shareholders. It 
has never paid dividends, interest, or sickness or 
death [27] benefits. Defendant admits that plaintiff, 
under its bylaws, cannot pay a dividend out of its 
net earnings to anyone. Its directors and officers 
serve gratuitously. Since its inception plaintiff has 
received donations and bequests amounting to more 
than $360,000, and has received other substantial 
public support by way of subscriptions and loans. 
Any surplus from its operations 1s invested in the 
hospital plant or held in reserve for that purpose. 

Plaintiff’s income is derived in part from dues 
paid by members of its society. Requirements for 
membership (apart from health or age) are that 
applicant be of French birth or descent, or the mem- 
ber of the immediate family of a qualified mem- 
ber, or that he speak French. The last require- 
ment is broadly construed. Plaintiff’s membership 
is open, and it has about 9700 members. Monthly 
dues range from $1.00 a month for children to $1.75 
for adults. Life memberships are sold for $1500. 
Members are entitled to receive medical and hos- 
pital care gratuitously in some instances and at a 
small charge in others. A fund has been established 
for the aid of destitute members. 

Plaintiff maintains two free beds for non-mem- 
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bers who are unable to pay for hospitalization, and 
gives free emergency treatment to personal injury 
cases arising in its neighborhood. 

While there was no testimony produced at the 
trial with regard to taxes paid by San Francisco 
hospitals other than plaintiff, it is admitted by de- 
fendant that with the exception of plaintiff and sev- 
eral strictly proprietary [28] hospitals, the San 
Francisco hospitals do not pay social security taxes 
to the United States; that while some of the hos- 
pitals which are not taxed are exempt under other 
provisions of the Act, such as those operated by 
churches or religious groups (‘‘religious * * * pur- 
poses’’), or in connection with and as an integral 
part of a medical school (‘‘educational purposes’’), 
or by a political subdivision of the state (Section 
1607(c) (6), there are in fact five large hospitals 
open to the public, organized on a non-profit basis, 
which have none of the above exemptions and are 
not taxed. 

Defendant states that the distinction between 
plaintiff and four of those hospitals is that plaintiff 
is composed of a society of members who own and 
operate the French Hospital ‘‘for mutual benefit”’, 
a factor which is probably not present in the other 
hospitals. As to the fifth hospital, it appears from 
plaintiff’s reply brief that it 1s operated by a closed 
membership. Defendant states ‘‘We are not suff- 
ciently informed as to the differences between that 
hospital and plaintiff to be able to distinguish 
them.’’ The record is silent in this regard. 

Plaintiff has all the attributes of a non-profit 
hospital, unless its character as such is changed by 
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its membership plan. If so, it would follow that 
if other non-profit hospitals, not now subject to tax, 
should in the future adopt such a progressive and 
salutary plan, they would be penalized by the levy 
of social security taxes. 

In 19387 the Deputy Commissioner of Internal 
Revenue notified plaintiff that it was exempt from 
payment of social security taxes. However in 1939 
this ruling was [29] reversed by the Acting Deputy 
Commissioner. The reason for the change does not 
appear. 

As plaintiff states, the hospital cannot rely ex- 
clusively on irregular charitable donations. The 
periodical contributions of its members enable it 
to continue and expand its beneficial activities. The 
members receive in exchange a form of insurance 
against the large expense of serious illness. De- 
pending on the state of his health, the individual 
member may never receive any benefit from his 
dues, other than a sense of security, or he may re- 
ceive benefits in excess of the amount of money he 
has paid in. The members have no interest in the 
hospital plant and other assets of the society other 
than the right to use its facilities. 

As authority that the fact that the individual 
members benefit by their membership does not pre- 
vent the hospital from being a charitable institution, 
plaintiff cites U. 8. v. Proprietors of Social Law 
Library, 102 F. (2d) 481. The facilities of the 
library were open to citizens of Boston who were 
willing to aid in its upkeep by becoming ‘‘ proprie- 
tors’”’ or ‘‘subseribers’’. Certain Federal officers 
were entitled to free use of the library. No part 
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of the earnings of the corporation were paid to any 
shareholder, but were used to improve the facilities 
of the library. The Government attempted to im- 
pose a capital stock tax on the corporation, claim- 
ing that the net earnings inured to the benefit of 
the shareholders or individuals because any improve- 
ments rendering the library more serviceable to [30] 
its members were of special benefit to them. The 
court said, ‘‘but though every improvement in a 
charitable institution confers additional benefits on 
those using it, or availing themselves of its benefits, 
such benefits have never been considered as taking 
the institution out of the class of charitable insti- 
tutions because it has enabled it to do better educa- 
tional, literary or charitable work, or because it re- 
sulted in distributing its benefits among private 
shareholders or individuals.”’ 

Following the same reasoning, the fact that the 
members benefit from the use of the hospital should | 
not alter its character as a non-profit hospital. The 
members pay for the service they receive. The pub- 
hie, of course, pays higher rates for hospitalization 
than the members, for it has not contributed month- 
ly payments to the hospital. But there is no showing 
that the members receive less costly treatment at 
the expense of the pbulic, or that the amount of 
dues charged is not commensurate with the cost of 
treating the membership as a whole. The proof 
shows that in the eighty-seven years of its history, 
plaintiff has occasionally made a profit, has some- 
times come out even, and has more often sustained 
a deficit. When profits are made or charitable do- 
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nations received, both the membership and the pub- 
lic benefit by the improvements in hospital facili- 
ties made possible thereby. 

In ha Societe Francaise v. California Employ- 
ment Commission, 56 C.A. (2d) 534, the California 
District Court of Appeals decided that this plain- 
tiff, was liable for state social security taxes. The 
court said it was unable to [31] agree with appel- 
lant (plaintiff here) as to the view, purpose and in- 
tent of. ‘Congress that hospitals not operated for 
profit, are charitable ‘institutions. In support of its 
reasoning it cited the case of Hassett v. Associated 
Hospital Service Corporation, 125 F (2d) 611. This 
case is discussed in defendant’s brief in the case 
at bar. However, as counsel for defendant com- 
ments, the Associated Hospital Service Corporation 
did not own or operate a hospital, nor did it receive 
charitable donations. It contracted for medical and 
hospital care for its members in a number of hos- 
pitals. The Circuit Court of Appeals held that such 
an association is not a charitable organization and 
is liable for social security taxes. It discussed the 
Social Law Library case, supra, saying: ‘‘That case 
is distinguishable from the case at bar. While 
the facts in both cases are nearly the same, we feel 
that the plaintiff corporation 1s more akin to a busi- 
ness organization than the one involved in the So- 
cial Law Library case. There the corporate capital 
was composed in good part of charitable gifts, the 
payment of a fee was not prerequisite to the receipt 
of benetits in every case and the fee did not bear an 
exact relation to the cost of the benefit conferred.”’ 
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Plaintiff has all the attributes of the Social 
Law Library which are mentioned as points of dis- 
tinction between the Library case and the Hassett 
ease. Charitable gifts compose a substantial por- 
tion of its capital; the payment of a fee 1s not pre- 
requisite to the receipt of benefits in every case, 
for as above stated, the hospital gives free emer- 
gency treatment, maintains two free beds for non- 
members, and provides certain benefits for indigent 
[32] members; the fee does not bear an exact rela- 
tion to the cost of the benefits conferred, for being 
supported in part by charity, the hospital is enabled 
to maintain a better plant and render greater serv- 
ice to its members and the public than if it were 
wholly supported by private capital. Also, plaintiff’s 
activities in training nurses and interns render it, 
at least in part, an educational institution. 

Defendant cites In re Farmers’ Union Hospital 
Ass’n of Elk City (Wash.), 126 P. (2d) 244, in sup- 
port of its argument that a hospital operated for 
the benefit of its membership is not operated for a 
charitable purpose. In that case the hospital gen- 
erally made an annual profit which was used to in- 
crease its facilities and reduce the cost of service 
to its members for the following year. The court 
also found that no conscious effort was made to be- 
stow charitable benefits upon any person not con- 
nected with the organization. Neither of these facts 
appear in the present case. 

The provisions of the Social Security Act ex- 
empting charitable organizations should be liberally 
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construed. Hassett v. Associated Hospital Service 
Corporation, 125 F. (2d) 611; U. 8. ¥. Proprius 
of Social Law Library, 102 F. (2d) 481. Non-profit 
hospitals have frequently been held, for purposes 
of taxation, to be charitable institutions, although 
they receive paying patients, so long as a portion 
of their work is charitable. Commissioner of Intey- 
nal Revenue v. Battlecreek Inc., 126 F. (2d) 405; 
In re Mendelsohn, 31 N.Y.S. (2d) 485; In re Rust’s 
Estate, 12 Pac. (2d) 396; New England Sanitarium 
V. Inhabitants of Stoneham, 91 N.E. 385; State vy. 
i. Longstreet Taylor Foundation, 269 N.W. 469; 
[33] Virginia Mason Hospital Ass’n v. Larson, 114 
Pac. (2d) 976. In Butterworth v. Keeler (N.Y.) 114 
N.E. 803, Mi. Justice Cardozo said that non-profit 
‘Cuniversities and hospitals are unquestionably pub- 
lic charities”’; and in Slee v. Commissioner, 42 F. 
(2d) 184, Jugde Learned Hand observed that the 
object to maintain health without profit ‘‘has been 
a recognized kind of charity from time immemo- 
rial.’’ 

The Attorney General of the United States on 
November 2, 1943, advised the President that the 
Social Security Act is not applicable to non-profit 
hospitals. He based his conclusion on the fact that 
non-profit hospitals have been uniformly exempted 
from the provisions of the income tax law under an 
identical exemption clause (Section 101(6) of the 
Internal Revenue Act of 1936); and that when 
formulating the Social Security Act Congress 
showed its intent in this regard by refusing an 
amendment specifically exempting hospitals as sur- 
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plusage because of the uniform constructicn of 
identical language by the Bureau of Internal Rev- 
A 


enue as exempt 
on the fear that the insertion of the words added 


ing non-profit hospitals, ‘‘and also 


by the Senate amendment might interfere with the 
continuation of the long-continued construction of 
the income-tax law.’”’ H. Rept. 1540, 74th Cong., 
Ist Session, p. 7. Opinions of Attorneys General, 
Vol. 40, Op. No. 72. 

An organization such as plaintiff’s is of great 
public benefit. [t enables a person of limited means, 
through the payment of small monthly sums, to re- 
ceive medical care without resorting to public char- 
ity. The need for such [34] protection has long 
been recognized, and there has been agitation for 
compulsory insurance of this type. <A non-profit 
hospital which has no stock and pays no dividends 
renders a public service, and I think Congress has 
clearly shown its intent to exclude such hospitals 
from the provisions of the Act. 


Plaintiff may have judgment as prayed for. 
*% * * % % 


October 3, 1944. 
[Hndorsed]: Filed Oct. 3, 1944. [85] 


[Title of District Court and Cause. ] 
FINDINGS 


The above entitled action was tried to the court 
June 27, 1944, Messrs. P. A. Bergerot and A. P. 
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Dessouslavy appearing as counsel for plaintiff, and 
Frank J. Hennessy, United States Attorney, and 
Esther B. Phillips, Assistant United States Attor- 
ney, appearing as counsel for defendant; 

Evidence, oral and documentary, was thereupon 
introduced, and the court being fully advised in the 
premises, now finds the followmg to be the facts: 

1. Plaintiff is now, and ever since June 7, 1856, 
has been, a corporation incorporated pursuant to 
and in accordance with Chapter VIII (relating to 
‘‘Religious and other Associations or [86] So- 
cieties’’) of the California Corporation Act of 1850. 
Its residence, office and principal place of business 
at all times have been in the City and County of 
San Francisco, State and Northern District of 
California. It was incorporated as the successor of, 
to take charge of the estate and property belonging 
to, and to transact all affairs relative to the tem- 
poralities of, an unincorporated beneficial society 
of the same name founded in San Francisco De- 
cember 28, 1851, for the purpose of caring for and 
treating the sick without profit. 

2. Plaintiff’s sole purpose ever since its incor- 
poration has been, and now is, the care and treat- 
ment of the sick without profit. To that end it has 
always maintained, and now maintains, a nonprofit 
hospital. . 

3. Plaintiff has not now, and has never had, any 
capital stock. No dividends, interest, sick or death 
benefits, or other pecuniary benefits or distributions 
are now, or have ever been, paid to any one. No 
part of its net earnings enures, or ever has enured, 
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to the benefit of any private shareholder or indi- 
vidual. 

4. At the time of the commencement of this 
action, and for many years prior thereto, and prior 
to August 14, 1935, plaintiff’s affairs have been 
managed by a board of fifteen directors, elected 
annually by the members, and who serve without. 
any fee, salary, or other compensation whatever. 

5. Plaintiff has been able to acquire and enlarge 
its. present hospital plant and facilities mainly 
through testamentary and other gifts and the in- 
come therefrom. Receipts from members would 
not have been sufficient therefor. The assets ac-. 
quired by plaintiff in 1856 from its predecessor had 
largely consisted of charitable gifts and donations. 
Since 1851, gifts, legacies and devises [37] have 
ageregated more than Three Hundred and Sixty 
Thousand (360,000.00) dollars. In the absence 
thereof, plaintiff could not have acquired, improved 
or enlarged its present plant nor afford the facili- 
ties which it now furnishes. On February 29, 1944, 
the date of the close of plaintiff’s last fiscal year, 
there was carried on its books a reserve amounting 
to Two hundred and twenty-one thousand six hun- 
dred and twenty-seven and 76/100 (221,627.76) dol- 
Jars, of which Seventv-six thousand seven hundred 
and eighty-three and 87/100 (76,783.87) dcllars was 
made up of such gifts, and the balance, viz: One 
hundred and forty-four thousand eight hundred and 
thirty-six and 89/100 (144,836.89) dollars, repre- 
sented its Depreciation Fund. Bv plaintiff’s By- 
Laws, such reserve is set aside for the improvement, 
enlargement, and betterment of its plant and facili- 
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ties. Said Chapter VIII of said Corporation Act 
of 1850 authorizes plaintiff to take and hold prop- 
erty, real and personal, by gift or devise, and to 
take, hold and improve real and personal property 
and to erect hospitals and other buildings. 

6. Prior to 1895, plaintiff owned and operated a 
general hospital in said City and County of San 
Francisco. In and after 1894 it erected, and has 
since owned and operated, a general hospital (now 
comprising eleven buildings) on its block of land 
in San Francisco bounded by Geary Boulevard, 
Anza Street and Fifth and Sixth Avenues. It has 
a capacity of 225 beds, (seventy-six in private rooms 
and one hundred forty-nine in wards), and a nur- 
sery with fifteen cribs, and is open to the public at 
large without distinction as to race, creed or color. 
Said hospital was at the time of the commencement 
of this action, and long prior thereto, had been, ap- 
proved by American Medical Association and 
American College of Surgeons as a ‘‘Class A’’ Hos- 
pital. At and [38] ever since the commencement of 
this action, and long prior thereto, the equipment, 
services and facilities of said hospital were adapted 
and available for the treatment of every kind of 
human sickness. In plaintiff’s fiscal year ending 
Februarv 28, 1944, the average daily number of 
hospitalized patients was 189.71, and the number 
of patient-days, viz: the total number of days’ treat- 
ment given to all hospitalized patients, was 69,437. 
In plaintiff’s eight fiscal years ending February 29, 
1944, the average daily number of hospitalized pa- 
tients was 171.40 and the average annual number of 
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patient days in said pcriod was 64,222. In said 
fiiscal year cnding ifebruary 29, 1944, there were 
26,329 consultations by members at, or calls on 
membeis by the medical staff outside, the hospital. 
In its last eight jiscal years ending iebruary 29, 
1944, the same annually averaged 26,987. 

7. Plaintifi maintains, in connection with said 
hospital, and ever since 1895, has maintained, at 
about an average annual cost of about $12,000, a 
Training School for nurses for the care of the sick, 
injured and infirm. It was the first such school or- 
ganized on the Pacific Coast. It is approved and 
accredited by the Board of Nurse Examiners of the 
State of California. ‘here is now, and ever since 
1923 has been, situate on said block of land a large 
four story and basement brick building built and 
used exclusively as a training home for nurses and 
devoted wholly to their education, training, lodging 
and maintenance, where they take a _ three-year 
course in connection with the hospital. In addition, 
in the main hospital building, there are two fully 
equipped class rooms for said student nurses and 
a dietetic school room. There are usually sixty to 
seventy student nuses enrolled and following the 
course of study. [39] 

8. Said hospital is accredited by American 
Medical Association for the training of interns, and, 
as such, a scientific and teaching institution for 
future physicians. There are usnally not less than 
six interns in said hospital, each of whom is a grad- 
uate of an accredited Medical School and takes, at 
said Hospital, a one-vear course in order to obtain 
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a wide field of experience, and where they are di- 
rected and trained under the supervision of the 
medical staff. 

9. Plaintiff, in said hospital, also maintains, 
from current income, an Old People’s Home for the 
care of aged and feeble members, with a capacity 
of fifteen beds at all times fully occupied. To said 
Home there are admitted, for benevolent purposes 
only, and subject to the discretion of the Board of 
Directors, (a) members over sixty-five years of age, 
who pay for their admission thereto a sum of money 
determined by said Board according to the cireum- 
stances of each case, but which sum is not based 
upon any fixed schedule of rates or upon any profit- 
making basis, but upon the applicant’s needs and 
ability (if any) to pay and upon social and humane 
considerations and is not designed to yield a profit, 
and (b) members who have been such for at least 
thirty consecutive years and who are past sixty- 
five years of age and who, though not ill, are un- 
able, on account of old age or physical disability, 
to earn a living, no charge being made for their 
admission. 

10. Plaintiff affords other charitable relief. (a) 
Tt provides, at its hospital, two permanent free beds 
for the treatment of indigent persons under the 
patronage of La Societe de Secours des Dames 
Franeaises, (French Ladies Relief Society), an in- 
dependent charitable corporation in San Fran- [40] 
cisco. (b) It is situated on one of the main traffie 
thoroughfares of San Francisco, and gives free 
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emergency treatment if necessary, (an average of 
about 300 annually), to all deserving cases in its 
neighborhood. 

11. The number of plaintiff’s members is now, 
and always has been, without limit. It has always 
admitted, and now admits, new members. At the 
time of the commencement of this action its mem- 
bership was about 9,700 and at the dates of the 
various payments hereinafter referred to, its mem- 
bership averaged about 9,800. It does not solicit, 
and never has solicited, new members, and has never 
paid any commission or compensation to any cne to 
obtain new members. It has only one class af mem- 
bers, who pay monthly dues of $1.75, except (a) life 
members who pay upon their admission, but whose 
rights are otherwise the same, and (b) children 
under fifteen years, one of whose parents is a 
member, pay one dollar per month. 

12. Continued payment of members’ dues is not, 
however, necessarily a condition to relief. In the 
case of indigent member-widows, and of other needy 
members, such dues, at the discretion of the Board 
of Directors, are paid from plaintiff’s relief fund 
originally set up in 1905 for that purpose, and since 
added to. In the Board’s diseretion, other indigent 
members are cared for in illness without charge, and 
without limit of time, and are furnished private 
rooms and other needed facilities. A member under 
seventeen vears of age, if orphaned or abandoned by 
his parents, pays no dues, nor do members in the 
armed forees of the United States nor student 
nurses who are members. 
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13. At the time of the commencement of this 
action, plaintiff's members were entitled to the 
following benefits, either [41] without any charge 
or at a discount from prevailing prices, viz: 

1. Medical and surgical care and consultations 
are given, without charge, to plaintiff’s members by 
staff of physicians specially appointed therefor, who 
give consultations either at, or outside of, said 
hospital ; 

2. Hospitalization is given, without charge, in- 
cluding operating room service, drugs, dressings, 
Board and Room, up to and not to exceed six months 
in any one year, (but in tuberculosis cases the time 
of hospitalization is unlimited), except for a charge 
of fifty cents per day when hospitalized in a ward, 
and of about fifty per cent of prevailing prices when 
hospitalized in private room; 

3. Special discounts (from ten to ninety per 
eent of prevailing prices) on drugs and dressings, 
and on all X-Ray examinations and treatments, on 
Diathermy, Hydrotherapy, Physiotherapy treat- 
ments, Metabolism examinations, electrocardio- 
grams, and in obstetrical cases. 

These, if not more, were the benefits to which they 
were entitled at the various times since August 
14, 1935. 

14. The annual expense of the operation and 
maintenance of the hospital, including the cost of 
medical, surgical and clinical services to hospital- 
ized and nonhospitalized members, general admin- 
istrative expense, and the periodical modernization 
and improvement thereof and of its equipment, is 
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derived from (1) members’ monthly dues; (2) ad- 
mission fees of new members of $25 and upwards, 
according to age; (3) income from plaintift’s securi- 
ties and other investments; (4) donations, legacies 
and bequests, (5) life membership fees; (6) special 
admission fees from life boarders; and (7) receipts 
from non-member hospitalized patients. [42] 

15. Whenever, in any year, the funds so re- 
ceived have been in excess of the amount of such 
expenses, such excess has been credited to a surplus 
accumulated in furtherance of the accomplishment 
of the plaintiff's non-profit purpose. ‘The net de- 
ficiency, if any. in any vear has been paid out of 
such surplus. 

16. Ever since January 1, 1936, and for many 
years continuously prior thereto, there has been no 
change in plaintiff’s said plan and method of oper- 
ating said hospital. Qn July 14, 1937, Charles T. 
Russell, as Deputy United States Commissioner of 
Internal Revenue, officially notified plaintiff, in 
writing, that it was ‘‘exempt from payment of the 
taxes imposed by the Social Seeurity Act, approved 
August 14, 1935, inasmuch as you come within the 
exceptions provided in Section 811(b)(8) of Title 
VIII and Section 907 (c) (7) of Title [X’’, and, 
further, that it was ‘‘entitled to exemption under 
the provisions of Section 101 (6) of the Revenue 
Act of 1936.”’ 

17. On February 24, 1939, the then acting United 
States Commissioner of Internal Revenue officially 
notified plaintiff. in writing. that ‘“‘it appears von 
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are not operated for profit and do engage in sub- 
stantial charitable activities’, but that it was not 
entitled to exemption from income tax under the 
provision of Section 101 (6) of the Revenue Act of 
1938 as a corporation organized and operated ex- 
clusively for charitable purposes, and that *‘the 
ruling contained in Bureau letter of July 14, 1937 
is modified accordingly.’’ Said communication fur- 
ther stated that ‘‘the status of your organization for 
Social Security Tax purposes will be made the sub- 
ject of a separate communication’’. Thereafter, on 
April 3, 1939, Victor H. Self, as the acting Deputy 
Commissioner of Internal Revenue, officially noti- 
fied plaintiff, [438] in writing, referring to said 
communication of February 24, 1939, and stating 
that plaintiff was not entitled to exemption under 
Sections 811(b)(8) of Title VIII, and Section 
907(c)(7) of Title LX, of said Social Security Act. 

18. Afater the receipt of said communication of 
July 14, 1937, plaintiff refunded to its employees 
all the contributions which it had theretofore de- 
ducted from their wages pursuant to said Act, and 
thereafter discontinued such deductions until said 
communication of April 3, 1939. The taxes payable 
pursuant to said Act for the period between Jan- 
uary 1, 1937, and March 31, 1939, including the tax 
upon employees’ wages, with the penalties and in- 
terest thereon, were paid by plaintiff entirely from 
its own funds, and no part of such payments rep- 
resents amounts ever deducted or withheld from the 
wages of income of any employees or ever repaid by 
and employee in whole or in part. 
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19. Except only as to the name of the person 
by whom the same were collected, plaintiff, on the 
respective dates hereinafter set forth, paid to, and 
there was collected by, Clifford C. Anglim, as Col- 
lector of Internal Revenue for the First District 
of California, the following amounts for taxes as- 
sessed upon it in alleged conformity with said So- 
cial Security Act, with interest thereon and the 
penalties in respect thereof, payment of all whereof 
had been demanded of it by said Collector; 

(a) Taxes assessed and collected allegedly pur- 
suant to Title IX of the Social Security Act, (Sec- 
tions 1600 and following of Internal Revenue Code), 
with penalties and interest thereon: 


For calendar vear 1936: 


TOSS dace es a $462.12 
JE Epp Eg 115.53 
LEN | re 95.70 


$673.35 
Said payments were all made Aug. 14, 1940. [44] 


For calendar vear 1937: 


LDS, ee eee. ee $944.36 
LP 20077 ge coe eae eRe a a eS 236.09 
IEEE CSU 2 een. ees tisc oe eae dete ees 139.01 


$1,319.46 


Said payments were all made August 14, 1940. 


For calendar year 1938: 


“eS (6hn (eee $1,484.32 
JP cel aie ee 371.09 
TLDS syst Ty ee 12058 


$1,984.99 
Said payments were all made August 14, 1940. 
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For calendar year 1939: 


Tax (ii part) .....2%...2.. ee 
Pemalin ee 2-0 253.50 
GT CS ee oes eact sete dosacsceceeeeene ee 39.84 


$1,717.95 
Said payments were all made August 14, 1940. 


For calendar year 1940: 
Tax—$812.65 paid January 20, 1941. 


For calendar year 1941: 

Tax—$805.66 paid January 31, 1942: 

(b) Taxes, penalty and interest assessed and col- 
lected allegedly pursuant to Title VIII of the Social 
Security Act, (Sections 1400 and following of In- 
ternal Revenue Code). 


For calendar year 1937: 


Tac} ee Rg dee eas tae $5,229.96 
Perna lig gee. «tees sys ce5tescseemenene re 1,307.49 
Interests <tee --.---2.: Re eee 990.36 


$7,527.81 

Said payments were all made October 30, 1940. 
Of said sum of $5,229.96, one half, or $2,614.98 rep- 
resented employees’ contributions paid by plaintiff 
from its own funds. [45] 


For ealendar year 1938: 


2 be ca acces OS oar $5,750.92 
Penalty ace 1,457.74 
Interest. 25.8255. ee 664.44 


$7,853.10 

Said payments were all made August 14, 1940. 
Of said sum of $5,750.92, one half, or $2,875.46, rep- 
resented employees’ contributions paid by plaintiff 
from its own funds. 
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Hor calendar year 1989: 


1 ea $ 17.59 paid July 19, 1939 
SS on ONS paid Oct. 23, 1939 
TESS ae eceeeemenes 19.65 paid Jan. 23, 1940 
(Sere 3,900.11 
Penalty .........- 1,262.31 
Interest ........ 279.47 

$5,091.08 


Said last three amounts were paid August 14, 
1940. Of said sum of $3,500.11, $705.33 represented 
employees’ contributions paid by plaintiff from its 
own funds. 


For calendar vear 1940: P 
Mba (Mighe Quarter) ....:c.cccs-sseesecses: $677.32 


LP RIDER sai ie ee eee ee 12.30 
TURES” ence eee 16.92 


$706.54 


Said sums were paid August 14, 1940. 
Tax (second quarter) $683.50 paid Aug. 14, 1940 


Interest thereon. .......... 3.42 paid Sept. 10, 1940 
$686.92 

Oe $664.62 paid October 21, 1940 

‘| CDXae Saleen er 583.24 paid January 20, 1941 
For calendar year 1941: 

TCE eee onan $ 670.34 paid April 19, 1941 

ek. 673.47 paid July 9, 1941 

A cS ioe Os ces So ack 661.21 paid Oct. 17, 1941 

BN AN eee 2 0 eezasoc bees 680.50 paid Jan. 16, 1942 

$2,685.52 [46] 

For calendar year 1942: 

WWW <a cesnnacnccenecseoet $ 710.76 paid April 20, 1942 

1G 716.40 paid July 20, 1942 

1  . e 719.80 paid October 13, 1942 


$2,146.96 
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Said last two payments were made to, and col- 
lected by, Richard Nickell, who was then the acting 
Collector of Internal Revenue for said First Dis- 
trict of California, and which payments had been 
demanded by him. 

20. The total amount so paid by plaintiff was 
$35,269.85, consisting of: 

Raxm@iitle 1X) .....22. ee $ 3,933.72 
Employer’s tax, (Title VITI)............ 15,780.01 


Employees’ tax, (Title VIII) paid 
by plaintiff from its own funds 


and notirepaid tomit ..°=.............. 6,195.77 
Penalties (under Title IX).............. 976.21 
Penalties (under Title VIIT)............ 4,019.84 
Interest (under Title IX).................. 404.13 
Interest (under Title VIII).............. 1,954.61 


$35,269.85 


“21. Said Clifford C. Anglim continued in office 
as such Collector of Internal Revenue to and in- 
eluding May 31, 1942, smce which date he has not 
been, and is not now, in office as such Collector. 
From June 1, 1942, to December 31, 1942, Richard 
Nickell was the acting Collector of Internal Reve- 
nue for said First District of Calizornia, since 
which date he has not been, and is nct now, in office 
as such acting Collector or as Collector. 


22. On August 3, 19438, plaintiff filed with the. 


Collector of Internal Revenue for the First District 
of California its twelve verified claims for the re- 
fund of all of the taxes, penalties and [47] interest 
so, as aforesaid, paid by it. A separate itemized 
claim was filed for the tax, penalty and interest so 
paid under said Title LX for each of the six calen- 
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dar years 1936 to 1941, both inclusive, and a separ- 
ate itemized claim was filed, for the tax, penalty and 
interest so paid under said Title VITI, for each of 
the six calendar years 1937-1942, both inclusive. 
Said claims were on printed Form No. 843 pre- 
seribed and provided therefor by the Treasury De- 
partment of the United States for claims for refund 
of taxes illegally collected. Each of said claims 
stated all the matters and things by said Form 843 
required to be stated therein, viz: the district in 
which the returns for taxes were filed; the period 
for which the tax was paid; the character of the 
tax; the amount of the tax, and of the penalty and 
interest; the date of payment; the amounts to be 
refunded, (which corresponded to the amounts to 
paid by plaintiff), the time within which the claim 
could be legally filed expired, and, as the grounds 
therefor, the following matters, to wit: 

‘Said La Societe Francaise de Bienfaisanece Mu- 
tuelle is now, and ever since its incorperation in 
1856 has been, a corporation organized and operated 
exclusively for charitable, scientific and educational 
purposes, to-wit: the treatment of the sick withont 
profit, no part of the net earnings of which enures, 
or ever has enured, to the benefit of any private 
shareholder or individuals. 

Taxpayer was founded in San Francisco Decem- 
ber 28, 1851, as an wnincorporated charitable so- 
ciety to treat the sick, and on June 7, 1856 was in- 
corporated under Chapter VIII of the California 
Corporation Act of 1850, ‘Relating to Religious 
and other associations and societies.’’ Its only ae- 
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tivity is, and always has been, the treatment of the 
sick without profit. 

Taxpayer has never had any capital stock, and no 
interest, dividends or other pecuniary distributions, 
or sick or death benefits, have ever been paid to 
any one. Any net earnings have always been ap- 
plied to the improvement of its services. Its affairs 
are managed by a board of fifteen directors elected 
annually by the members, and who serve without 
any fees, salary or compensation whatever. At the 
time involved, it had, and still has, nearly ten 
thousand members. Its membership is unlimited, 
and it has always admitted new members. [48] 

Taxpayer was originally founded by donations, 
and its hospital and plant (on the block of land in 
San Francisco, California, bounded by Geary 
Boulevard, Fifth and Sixth Avenues and Anza 
Street) have mainly been acquired by testamentary 
and other gifts and the income therefrom. Tax- 
payer, though in part maintained by members’ dnes 
and admission fees, has set up a relief fund to pay 
the dues of needy widows and orphans and other 
needy members, for whom it cares without charge. 

Taxpayer’s only purpose is, and always has been, 
to treat the sick, and to treat an indefinite and un- 
limited number thereof, and to give to such per- 
sons as adequate and complete treatment as pos- 
sible, and this not for profit but at the lowest pos- 
sible charge, consistent with its continued solvency. 
In addition, taxpayer maintains at its hospital an 
Old People’s Home for elderly members who are 
admitted thereto. either without charge or on a 
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nonprofit basis, and gives free emergency treatment 
(about three hundred cases per year) to deserving 
eases in its neighborhood and also gives other forms 
of gratuitous relief. It is a nonprofit agency of the 
Community Chest of San Francisco. 

Taxpayer, accordingly, claims that, as a nonprofit 
hospital corporation, it is, and always has been, a 
charitable corporation within the meaning of Sec- 
tions 1426(b)(8) and 1607(c) (7) of the Federal In- 
ternal Revenue Code, and of the corresponding Sec- 
tions of the Social Security Act. 

On July 14, 1937, Charles T. Russell, as Deputy 
United States Commissioner of Internal Revenue, 
officially notified taxpayer, in writing, that it was 
““exempt from payment of the taxes imposed by the 
Social Security Act, approved August 14, 1935, in- 
asmuch as you come within the exceptions provided 
in Section 811(b)(8) of Title VITI and Section 
907(¢)(7) of Title TX.”’ 

In addition, each of the claims for the taxes so 
paid and which had allegedly accrued prior to April 
1, 1939, and for the penalties and interest in respect 
thereof, set forth, as additional grounds therefor, 
that the same were retroactively and illegally as- 
sessed and collected and also the following matters, 
to-wit : 

‘Thereafter, on April 3, 1939, by a written com- 
munication bearing said date, Victor A. Self, as 
acting Deputy Commissioner of Internal Revenue, 
officially notified taxpayer, in writing that it “‘and 
its employees are liable for the taxes imposed by 
Title VIIT of the Social Security Act,’ and, (as 
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was the fact), if taxpayer was an employer of eight 
or more individuals, ‘‘it was also liable for the tax 
imposed by Title LX thereof.”’ 

Following its receipt of said communication of 
July 14, 1937, taxpayer had refunded to its em- 
ployees the amounts theretofore deducted from 
their wages pursuant to said Title VIII, and there- 
after and until the receipt of said communication of 
April 3, 1939, discontinued any further deductions 
from their wages.’’ [49] 

Each of said claims was signed by plaintiff and 
verified by the oath of its president. On October 26, 
1948; the United States Commissioner of Internal 
Revenue officially notified plaintiff, in writing, that 
all of said claims were disallowed on the ground 
that plaintiff was ‘‘an organization organized ex- 
clusively for social welfare’’ and was not a ‘‘cor- 
poration organized and operated exclusively for 
charitable purposes.”’ 

- As a conclusion of law, the court finds: 

(a) That plaintiff is now, and ever since Aug- 
ust 14, 1935, has been, a charitable corporation with- 
in' the meaning of Section 811 (b)(8) of Title VIII 
and of Section 907(¢) (7) of Title LX of the Social 
Security Act approved August 14, 1935, and of the 
corresponding provisions of the Federal Internal 
Revenue Code; 

(b) That plaintiff is entitled to judgment against 
defendant for the sum of $35,269.85 with interest 
as provided by law at the rate of six per centum 
on the various portions thereof hereinafter set forth 
from the following dates, viz: 
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On the sum of $17.59 from July 19, 1939; 
On the sum of $21.95 from October 23, 1939; 
On the sum of $19.65 from January 19, 1940; 
On the sum of $19,980.78 from August 14, 1940; 
On the sum of $3.42 from September 10, 1940; 
On the sum of $664.62 from October 21, 1940; 
On the sum of $7,527.81 from October 30, 1940; 
On the sum of $1,395.89 from January 20, 1941; 
On the sum of $670.34 from April 19, 1941; 
On the sum of $673.47 from July 19, 1941; 
On the sum of $661.21 from October 17, 1941; 
On the sum of $680.50 from January 16, 1942; 
On the sum of $805.66 from January 31, 1942; 
On the sum of $710.76 from April 20, 1942; [50] 
On the sum of $716.40 from July 20, 1942; 
On the sum of $719.80 from October 13, 1942; 
(c) That plaintiff is entitled to judgment for its 
costs of suit. 
Let judgment in accordance with the foregoing 
be entered herein. | “ 
A. F. ST. SURE 
District Judge 


(Acknowledgment of Receipt of Copy) 
[Endorsed]: Filed Oct. 18, 1944. [51] 
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In the District Court of the United States for the 
Northern District of California, Southern Di- 
vision 

No. 22,967 S 


LA SOCIETE FRANCAISE DE 
BIENFAISANCE MUTUELLE, 
a corporation, 
Plaintiff, 
vs. 


UNITED STATES OF AMERICA, 
Defendant. 
JUDGMENT 


This cause having come on regularly for trial 
upon the 27th day of June, 1944, being a day in the 
March 1944 term of said court, before the court sit- 
ting without a jury, a trial by jury having been 
waived; Messrs. P. A. Bergerot and A. P. Dessous- 
lavy appearing as attorneys for plaintiff, and Frank 
J. Hennessy, Esq., United States Attorney, and 
Miss Esther B. Phillips, Assistant United States 
Attorney, appearing as attorneys for defendant, 
and oral and documentary evidence having been in- 
troduced and closed, and the cause having been 
submitted to the court for consideration and de- 
cision, and the court, after due deliberation, having 
filed its opinion and ordered that judgment be en- 
tered in favor of plaintiff for Thirty-Five Thou- 
said Two Hundred and Sixty-Nine and 85/100 (35,- 
269.85) dollars with interest, at the rate of six per 
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centum per annum as provided by law and as here- 
inafter [52] set forth, on the several portions of 
said amount, and for costs; 

Now, Therefore, by virtue of the law and by rea- 
son of the premises aforesaid, it is considered by the 
court that La Societe Francaise de Bienfaisance 
Mutuelle, a corporation, plaintiff, to have and re- 
cover of and from United States of America, de- 
fendant, the sum of Thirty-Five Thousand ‘Two 
Hundred and Sixty-Nine and 85/100 (35,269.85) 
dollars, with interest as provided by law at the rate 
of six per centum per annum on the various por- 
tions thereof hereinafter set forth from the follow- 
ing dates, viz: 

On the sum of $17.59 from July 19, 1939; 

On the sum of $21.95 from October 25, 1939; 

On the sum of $19.65 from January 19, 1940; 

On the sum of $19,980.78 from August 14, 1940; 

On the sum of $3.42 from September 10, 1940; 

On the sum of $664.62 from October 21, 1940; 

On the sum of $7,527.81 from October 30, 1940; 

On the sum of $1,395.89 from January 20, 1941; 

On the sum of $670.34 from April 19, 1941; 

On the sum of $673.47 from July 19, 1941; 

On the sum of $661.21 from October 17, 1941; 

On the sum of $680.50 from January 16, 1942; 

On the sum of $805.66 from January 31, 1942; 

On the sum of $710.76 from April 20, 1942; 

On the sum of $716.40 from July 20, 1942; 

On the sum of $719.80 from October 13, 1942; 
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such interest to be computed by the Commissioner 
of Internal Revenue, and as provided by law, and 
its costs herein expended taxed at the sum of $ 


Judgment entered October 13, 1944. 
C. W. CALBREATH 
Clerk 


[Endorsed]: Filed Oct. 13, 1944 [53] 


[Title of District Court and Cause.] 
a NOTICE OF APPEAL 


Now comes the defendant, the United States of 
America, appearing by Frank J. Hennessy, United 
States Attorney for the Northern District of Cali- 
fornia, and hereby appeals from the judgment 
rendered in favor of the plaintiff in the above-en- 
titled case to the United States Cireuit Court of 
Appeals for the Ninth Cireuit. 


Dated: January 9th, 1945. 
FRANK J. HENNESSY, 
United States Attorney. 


(Acknowledgement of Receipt of Service) 
[Endorsed]: Filed Jan. 9, 1945. [54] 
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[Title of District Court and Cause. ] 


STIPULATION AND ORDER THEREON EX- 
TENDING TIME FOR FILING RECORD 
ON APPEAL AND DOCKETING CAUSE 
IN THE UNITED STATES CIRCUIT 
COURT OF APPEALS FOR THE NINTH 
CIRCUIT (RULE 73g). 


It Is Hereby Stipulated that the time of the above 
named defendant for filing record on appeal and 
for docketing the above entitled action on appeal 
in the United States Circuit Court of : Appeals. for 
the Ninth Circuit, in pursuance of notice of appeal. 
heretofore filed by said defendant, be extended to 
and including the 9th day of April, 1945. 


Dated: February 9, 1945. 
Para BERGEROT 
A. P. DESSOUSLAVY 
Attorneys for Plaintiff. 
FRANK J. HENNESSY 
United States Attorney, 
Attorney for Defendant.. . 
[55] 


——————e 


ORDER 


On reading the foregoing Stipulation, and on ap- 
plication of Frank J. Hennessy, United States At- 
torney, attorney for the above named defendant, 
and good cause appearing therefor; 

Now, therefore, It Is Ordered that the time of de- 
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fendant for filing record on appeal and for docket- 
ing the above entitled action on appeal in the United 
States Circuit Court of Appeals for the Ninth Cir- 
euit, in pursuance of notice of appeal heretofore 
filed by said defendant on January 9, 1945, be and 
the same is hereby extended to and including the 
9th day of April, 1945. 


Dated: February 10, 1945. 
A. F. ST. SURE 
United States District Judge. 


-{Endorsed]: Filed Feb. 10, 1945. [56] 


[Title of District Court and Cause. | 


DESIGNATION OF CONTENTS OF RECORD 
ON APPEAL 


To the Clerk of the above entitled Court, and to 
Messrs. P. A. Bergerot and A. P. Dessouslavy, 
attorneys for plaintiff: 


The above named defendant, by its attorney here- 
in, hereby designates for inclusion in the transcript 
of record upon appeal the complete record and all 
the proceedings and evidence in the action. 

Filed herewith, in conformity with Rule 75(b) 
of. the Federal Rules of Civil Procedure, are two 
copies of the reporter’s transcript of the evidence 
and proceedings at the trial of said action. 
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Dated: February 28th, 1945. 
FRANK J. HENNESSY, 
United States Attorney, 
Attorney for Defendant. [57] 


ed 


[Title of District Court and Cause. ] 
AFFIDAVIT OF SERVICE BY MAIL 


United States of America, 
State and Northern District of California, 
City and County of San Francisco—ss. 

R. B. McMillan, being duly sworn, deposes and 
says: 

That his business address is 422 United States 
Post Office and Courthouse Building, Seventh and 
Mission Streets, San Francisco, California; that he 
is a citizen of the United States, and a resident 
of the City and County of San Francisco; that he 
is over the age of 18 years, and not a party to the 
above entitled cause; that on the 28th dav of Febru- 
ary, 1945, he placed a copy of the within designa- 
tion of Contents of Record on Appeal in an envelope 
addressed to Messrs. P. A. Bergerot and A. P. Des- 
souslavy, Attornevs at Law, 110 Sutter Street, San 
Francisco, California, which is the office [58] ad- 
dress of the attorneys for the above named _ plain- 
tiff, sealed said envelope, and deposited it in the 
United States mai] at San Francisco, California, 
with the postage thereon fully prepaid; that there 
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is delivery service by United States mail at the 


place so addressed. 
R. B. McMILLAN 


Subscribed and sworn to before me this 28th day 
of February, 1945. 


[Seal] WM. J. CROSBY 
Deputy Clerk, U. S. District Court No. Dist. of 
California. 


[Endorsed]: Filed Feb. 28, 1945. [59] 


In the Southern Division of the United States Dis- 
trict Court, in and for the Northern District 


of California 
No. 22,967-S 


LA SOCIETE FRANCAISE DE 
BIENFAISANCE MUTUELLE, 
a corporation, 
Plaintiff, 
VS. 


UNITED STATES OF AMERICA, 
Defendant. 


Tuesday, June 27, 1944 


Before: Hon. A. F. St. Sure, Judge. 

The Clerk: La Societe Francaise, ete., vs. United 
States. 

Mr. Dessouslavy: Ready. 

Miss Phillips: Ready. 
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Before going ahead with the testimony, I would 
like to state this: The answer admits, I believe, 
all of the amounts of payments as alleged in the 
complaint but differs as to the date of payment. I 
think that was because perhaps a check [60] would 
be drawn as of a certain date and then in the ac- 
count of the bookkeeper there might be a delay in 
delivery or passing. I think it would simplifv mat- 
ters if I offered the plaintiff a stipulation that the 
taxes paid to the United States, which are referred 
to in the complaint, were all paid in the amounts 
alleged, and that the dates of payment as shown in 
the Collector’s books is four days after the date 
alleged in the complaint. 

Mr. Dessouslavy: In each instance? 

Miss Phillips: In each instanee. I think that 
would simplify matters rather than my going 
through and amending my answer. Is that satis- 
factory ? 

Mr. Dessouslavy: Yes, in each case each pay- 
ment of taxes, principal and interest, alleged in the 
complaint is stipulated was made, and the only 
change is that the date of those payments is agreed 
to be four days later, in each instance, than the date 
specified in the complaint. 

Miss Phillips: Yes. I think that would perhaps 
simplify it. 

Then in paragraph 22 plaintiff alleges the filing 
of claims for refund and the rejection by the Com- 
missioner. I. would like to correct my answer in 
that. TI believe that IT can safely admit, and I will 
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admit, that plaintiff filed claims for refund in the 
form and in the amounts as required by law on 
October 26, 1943, the ground of disallowance appar- 
ently being that the plaintiff was not a corporation 
organized to [61] operate exclusively for charitable 
purposes, but was an organiaztion organized ex- 
clusively for social welfare. 

Mr. Dessouslavy: That would mean admitting 
the allegations of paragraph 22 of the complaint. 

Miss Phillips: Practically all admitted. I do not 
know whether you have alleged anything else in 
that paragraph, but I am stipulating that plaintiff 
filed claims for refund in the form and amounts 
required by law, and that they were rejected on 
the ground alleged. 

Mr. Dessouslavy: Very well. We will call our 
first witness, Mr. Pomme. 


EDWARD B. POMME, 
called as a witness by the plaintiff; sworn 


The Clerk: Q. Will you state your name to the 
Court, please? 

A. Edward B. Pomme. 

Mr. Dessouslavy: Q. Where do you live, Mr. 
Pomme? 

A. 642 Fifth Avenue, San Francisco. 

Q. What is your occupation? 

A. Iam the bookkeeper of the La Societe Fran- 
caise De Bienfaisance Mutuelle. 

@. Are vou also an accountant? A. Yes. 
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Q. Are you the accountant for the plaintiff, the 


French Hospital? A. Yes. 
Q. How long have you held that position? 
A. 27 years. 


Q. Are all of the books and accounts of the 
plaintiff under [62] your direction and supervi- 
sion ? A. Yes. 

Q. And have been for many years? 

A. Yes. 

Mr. Dessouslavy: There is not much controversy 
on the facts, and if there is no objection [I will ask 
leading questions. 

Miss Phillips: Yes, I think that is all right. If 
I find they are too leading then I will object. 

Mr. Dessouslavy: Q. Does the plaintiff main- 
tain and operate a hospital known as the French 
Hospital on the block of land bounded by Geary 
Boulevard, Anza Street, and Fifth and Sixth Ave- 
nues ? A. Yes. 

@. That is a general hospital, is it not? 

A. Yes. 

Q. Open to the public at large? A. Yes. 

Q. Does the hospital make any distinction as 
to race, color or creed in making application for 
treatment ? A. No. 


Does it take smallpox cases? A. No. 
Ox delirium tremens cases? A. No. 
Or insanity cases? A. No. 


With those exceptions does it treat all? 
Yes. 


PODS 
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Q. 


Is it and has it been for a long time approved 


by the American Medical Association ? A. Yes. 


Q. And also the American College of Surgeons? 

A. Yes. 

Q. It is approved by them as a class A hospital? 

A. Yes. 

Q. Has the hospital a number of departments? 

A. Yes. 

Q. Has it a maternity department? 

A. Yes. 

@. <A department of pathology? A. Yes. 

[63] 

Q. Equipped for all tests? A. Yes. 

Q. Bacteriological? A. Mee 

Q. Chemical? A. Yes. 

Q. Serological ? A. Yes. 

Q. Basal metabolism ? A. Yes. 

Q. Tissue examinations? A. Yes. 

Q. Is there a department of radiology? 

A. Yes. 

Q. Is the hospital equipped for deep therapy 
procedures ? A. Yes. 

@. ‘There is a general executive staff at the hos- 
pital, is there not? A. Yes. 

Q. That is, consulting staff, house staff, and 
visiting staff? A. Yes. 

@. How many doctors are there on the execu- 
tive staff A. Twenty-nine doctors. 

Q. Who pays them? A. ‘The society. 


Q. The plaintiff? Aas: 
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Q. How many doctors on the consulting staff? 

A. Four of them. 

Q. They are not paid? A. No. 

Q. How many doctors on the house staff? 

A. Five doctors including internes who are paid. 

Q. How many doctors on the visiting staff? 

A. I think there are about 250 at the present 
time. 


Q. The number of doctors on the house staff is 
rather depressed at the present time on account of 
the war, is it not? [64] 

A. Yes. 

@. But normally and before the war how many 
resident doctors were there in the hospital? 

A. There were seven resident internes and three 
resident doctors. 

Q. So before that there were more on the house 
staff? A. Yes. 

Q. When you speak of the visiting staff you 
simply mean doctors who attend patients in the 
hospital, is that so? A. Yes. 

Q. Now, in what year was the hospital biilding 
on Geary street started, if you know? 

A. 1895. 

Q. How many buildings are there now on that 
block ? A. There are eleven buildings. 

@. Are they one—or two stories? 

A. Two stories. 

Q. Are they interconnected to any extent? 

A. Yes, nine of them are interconnected by hall- 
ways. 
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Q. Covered passages? A. Yes. 

®. That is the second floor? 

A. The first and second floors. 

Q. Are plaintiff’s affairs managed by a board of 
directors ? A. Yes. 

Q. How many directors are there? 

A. Fifteen. 

Q. How often are they elected? 

A. Twice a month. 

Q. I mean how often is the board of directors 
elected ? 

A. They are elected once a year. 

Q. The plaintiff carries on its business at the 
French Hospital there on Geary street, does it not? 

A. Yes, 

Q. It has no other office? A. No. [65] 

Q. Now, will you briefly describe what plain- 
tiff’s activities are? 

A. Well, the activities consist in taking care of 
the membership—taking care of the membership 
and operating a hospital. 

Q. And furnishing medical and surgical service? 

A. Yes. 

Q. Does it also have a nurses’ training school ? 

A. Yes. There is also an old people’s home. 

Q. On November 23, 1943, how many members 
did plaintiff have—in the month of November of 
last year. 

A. Well, I am not sure about the figure, it 
must have been around 9500. 

Q. <Ahout 9500? A. Yes. 
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Q. Does those figures that you have mentioned 
inelude hfe members? A. Yes. 

Q. Are the rights of life members and other 
members the same? 

A. They are exactly the same. 

Q. What monthly dues do others than life mem- 
bers pay? 

A. They pay $1.75 a month, and that amount is 
reduced to $1 for children under fifteen whose 
father or mother are members. 

Q. How long has the $1.75 per month been in 
effect ? A. Since 1938. 

Q. Before 1938 how much were they? 

A. $1.50. 

Q. Before they were $1.50 how much were they? 

A. $1.25. 

@. And before that at one time the rates were 
$1 a month? A. Yes. 

Q. For an adult member? A. Yes. [66] 

Q. Is it because of increasing ccsts that you 
have hade to increase the membership dues? 

A. Yes. 

Q. Now, how much do the minors pay? 

A. The minors under fifteen pay $1 a month. 

@. How long has the rate for the minors been 
$1 a month? A. Since 1988 also. 

Q. Before that how much? 

It was 75 cents. 

And before that was it 50 cents? 

00 cents. 

Do vou remember when it was they changed 
from 50 cents to 75 cents for minors? 


OP>Oo> 
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A. I do not remember the exact date. 
Q. Has the plaintiff ever had any capital stock? 
A. No. 


Q. Has it any shareholders? A. Sige 

Q. Has plaintiff ever paid any dividends to its 
members, cash or otherwise ? A. No. 

@. Has it paid any interest? A. No. 

Q. Has it paid any benefits in money? 

A. No. 

Q. Has it ever paid them any dividend or bene- 
fit in money? A. No. 


@. The plaintiff has a president, two vice-presi- 
dents, and two secretaries, has it not? 

A. That is correct. 

Q. Do any of them receive any compensation or 
salary ? A. No compensation, whatsoever. 

Q. Has any of them ever received any compen- 
sation or salary? A. Never 

Q. Does the board of directors receive any com- 
pensation ? A. No. [67] 

@. How many times a month do the directors 
meet ? 

A. Twice a month, on the 2nd and 4th Monday 
of every month. 

Q. How many beds are there in the plaintiff’s 
French Hospital? ae 225. 
How many private rooms? 
Lam not sure about the number. 
Well, approximately, would it be about 75? 
About 75. 
The rest are in wards? A. Yes. 


Orore 
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Q. Will you explain at length, Mr. Pomme, the 
benefits to which members are entitled to receive 
without any charge? 

A. Well, they are entitled to consultation from 
fhe doctors of the society, and they are entitled to 
free consultation by the doctors who are on the 
staff of the society. 

Q. That consultation is either at the hospital or 
a doctor’s office? A. Yes. 

Q. Or else the doctors calls at the member’s 
home? A. Yes. 

Q. His consultation is free at the hospital, at 
the office of the staff doctor, or at the member’s 
home ? A — Yes. 

Q. That is the out patient’s benefit? 

A. Yes. 

Q. Now, how many doctors are available at the 
hospital for the purpose of consultation? 

A. Well, 25. 

Q. <Any one of those doctors can be consulted 


by a member ? A. Yes. 
Q. Are there any in Oakland? 
A. Two doctors in Oakland. 
Q. And in San Jose? 
A. There is none at the present time. 
Q. Are there some visiting doctors that members 


can call upon? [68] A. Yes. 

Q. If a member falls sick and requires hospt- 
talization all of this service is rendered without any 
charge at all? A Wes. 
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Q. In the case of a man falling sick and re- 
quiring medical and surgical treatment at the hos- 
pital, what does he get without pay? 

A. Well, he gets free medicine, free operating 
room service, and laboratory tests. 

Q. He gets the operation, too, doesn’t he? 

A. The operation. 

Q. He gets his drugs and dressings during the 
hospitalization period without charge? 

A. Yes. 

Q. Do the members hospitalized in the wards 
pay any charge? A. Yes, they do. 

Q. How much? 

A. That is 10 per cent of the price charged to 
outside patients. 

Q. Is it not a fact that members in wards pay 
50 cents per day? 

A. That is about 10 per cent of the price charged 
to outside patients. 

Q. But there is a flat charge of 50 cents a day? 

A. Yes. 

Q@. A member who takes a private room, what 
does he pay a day? 

A. About 50 per cent of that paid by outside 
patients. 

Q. Is there a minimum daily charge for a pri- 
vate room for members ? A. $2 a day. 

Q. Now, a memebr who is hospitalized can re- 
main in the hospital and receive this free treatment 
for how long? A. For six months. [69] 
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Q. Does that mean six months in any one year? 
A. In any one year. 
Q. For example, if a member patient came to 
the hospital on July 1, he stays there until December 


31, paying nothing, doesn’t he? A. Yes. 
Q. And then from January 1 to June 30 he 
would pay the ordinary rate? A. I think so. 


Q. He would pay somewhat in addition. I think 
that is in the bylaws, I will get that. But com- 
mencing again on the Ist of July of next year he 
could come in the hospital free for another six 
months, can he not? A. Yes. 

Q. Now, in the case of tuberculosis, is there 
any six months limitation ? 

A. There is no time limit in those cases. 

Q. <A tuberculosis case can stay for months or 
years without any payment ? A. Yes. 

@. I think you have stated that during the 
period of hospitalization the members pay nothing 
for drugs and dressings ? A. No, they do not. 

Q. Is there any exception about that with re- 
gard to very special drugs for hospitalized patients ? 

A. No, except for outside patients, I mean out- 
side members who use the pharmacy, they have to 
pay a certain price for prescriptions. 

Q. It is also true, is it not, that in the case of 
members who are sick and in need, indigent mem- 
bers, they are retained in the hospital indefinitely 
and without regard to the six [70] months limita- 
tion ? A. In some cases. 
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(). That is in the discretion of the board of 
directors, is it not? A. Yes. 

Q@. Are there any services or medicines fur- 
nished to members at a discount? 

A. Maternity service is given to mothers at a 
discount. 

Q. When the mother is a member she gets a 
discount from the prevailing rates of charge? 

A.’ Well, I am not familiar with that. I know 
there is a certain discount. 

-Q. I believe it is 25 per cent. Will you accept 
that, Miss Phillips? 

Miss Phillips: Yes, a discount of 25 per cent 
to the member mothers. 

Mr. Dessouslavy: Q. Do out patients, as you 
have described them a moment ago, pay any fee 
for drugs? A. Yes. 

Q. How is that computed? 

A. Well, there is a fee on drugs and dressings 
of 10 cents or 20 cents, regardless of cost. 

Q. In the case of such matters as diatheramy, 
hydrotherapy, physiotherapy, metabolism examina- 
tions, electrocardiograms, is there any discount? 

A. There is a charge to the members of 50 cents 
for each. 

). I have here a statement, Mr. Pomme, headed, 
‘Daily average number of hospitalized patients,”’ 
and ‘‘Annual calls and consultations in outpatient 
department,’’ and I will ask you to look at that 
and tell me if that is correct. 

A. Yes, it is correct. [71] 
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Mr. Dessouslavy: I offer this in evidence, if 
your Honor please, as Plaintiff’s Exhibit No. 1. 
Miss Phillips: No objection. 
The Court: It may be marked. 
(The document was marked “ Plaintiff’s Ex- 
hibit 1’’ in evidence. ) 


The Court: Are you going to read that into the 
record ? 

Mr. Dessouslavy: I do not think it is necessary. 

The Court: I think it might as well be read into 
the record. 

Mr. Dessouslavy: This is a statement for the 
eight fiscal years of the plaintiff commencing 
March 1, 1936, and it shows for the year ending 
February 28, 1937 a daily average of 183.63 pa- 
tients, and then reading in chronological order, 
1938, 187.10; 1939, 177.97; 1940, 174.31; 1941, 158.98; 
1942, 162.08; 1943, 137.45; and 1944, 189.71. That 
is the daily average number of hospitalized patients. 

The annual calls and consultations in outpatient 
department for the year ending February 28, 1937 
was 39,902; 1938, 33,792; 1939, 33,299; 1940, 38,933 ; 
1941, 35,933; 1942, 36,608; 1943, 29,481; and 1944, 
26,329. 
Q. Does the plaintiff, in its hospital, maintain 
what is called an old people’s home? A. Yes. 

Q. That is for the care of aged and infirm mem- 
bers? A. Yes. 

Q. Is there a separate building for them? 

mem, Yes, $72] 
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Q. With accommodations for how many people? 

A. Fifteen people. 

Q. Is that building pretty well full? 

A. It is always full. 

Q. Do you also keep some old members at the 
main hospital buildings? A. Yes. 

(). About how many of those old members are 
there, altogether ? 

A. There are fourteen at the present time, as 
regular old people, I mean old people, and there are 
about 12 to 15 old people that are sick and stay 
in the hospital just because they are allowed to stay 
there. 

@. Are you usually present at meetings of the 
board of directors? A. Yes. 

@. Have you at times listened to their discussion 
when some member’s application as a life boarder 


was received. A. Yes. 
@. In some cases under the bylaws the board of 
directors permits that? A. Yes. 


Q. In those discussions, has the admission of 
those applicants been based wpon a monetary or: 
financial consideration, or upon general human con- 
siderations ? 

A. Just on human considerations. 

Q. I mean those elderly people, when their ap- 
plications were granted, were not taken on some 
other basis? A. No, they were not. 

Q. You are quite sure of that? 

A. Yes, absolutely. 
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Q. Just to make the thing clear, these old mem- 
bers are referred to as life boarders? A. Yes. 

Q. When you say life boarders, you do not mean 
life members, do [73] you, who pay their fees in 
advance ? A. No. 

The Court: What does a life membership cost? 

Mr. Dissouslavy: It has varied. It originally 
was $100 for many years, and has increased to 
$1500. 

The Court: How many life members are there 
now ? | 

A. 919, the last count. 

Mr. Dissouslavy: Q. If a member is in the 
arme forces of the United States he pays no dues? 

A. No. 

Q. Dues are waived for members of the armed 
forces? A. Yes. 

Q. If a minor under 17 loses his parents the 


dues are waived until he is 17? A. Yes. 
Q. A student nurse who is a member pays no 
dues? A. No, he does not pay any dues. 


Q. There is a society in San Francisco known as 
the French Ladies Benevolent Society? 


A. Yes. 
Q. And the hospital places free beds at the dis- 
position of that French society? A. Yes. 


Q. Those two free beds are also entitled to free 
medical service and medicines ? 

A. That is right. 

Q. Geary Boulevard is a main traffic artery; 
automobiles pass the hospital on Geary Boulevard ? 
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A. Yes. 

Q. Does the hospital give free emergency treat- 
ment to deserving cases in that neighborhood? 

Ay Yes: 

@. It makes no charge for that? 

A. It makes no charge. 

Q. About how many such cases would there be 


in the court of a [17] month? A. About 18. 
Q. Does the hospital repatriate poor members 
tothe country of their origin? A. Yes. 


Q. If an indigent member dies at the hospital 
the hospital pays for his funeral, doesn’t it? 
- Yes. 

Does the hospital maintain a relief fund? 

Yes. 

About how much money is there in that fund? 

About $12,000 at the present time. 

What is the fund used for? 

To pay the dues of indigent members and 
members who can’t afford to pay monthly dues, and 
also to cover some bills that they have made at the 
hospital that they are unable to pay. 

Q. Suppose an indigent person needed a private 
room, for example, would he get that private room 
out of that fund? A. Yes, in some eases. 

Q. That is in deserving cases? A. Yes. 

@. When was that relief fund first set up, do 
you know? A. Inoigos: 

Q. And out of that fund dues of orphans and 
poor widows are paid ? A. Yes. 


POPOPOoOP 
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Q. In other words, a needy member is not turned 
away because he cannot pay his dues? 

A. He is never turned away. 

Q. That is a very definite fact? A. Yes. 

Q. If he is a member and in need he is cared for? 

A. Yes. 

Q. Before this war about how many nurses would 
there usually be in the nurses training school? 

A. There were about 75. [75] 

Q. Taking a course of training? A. Yes. 

Q. Is there a building especially devoted to 
them ? A. Yes, 

Q. That is on the corner of Anza and Sixth Ave- 
nue? A. Yes. 

Q. A four-story and basement building ? 

A. Yes. 

Q. That is entirely for their housing accommoda- 
tions, is it not? A. Yes. 

Q. Now, in a year when the receipts are more 
than the disbursements, what is done with the ex- 
cess ? A. Well, it is put aside as a reserve. 

Q. I show you a statement, Mi. Pomme, marked, 
‘Surplus account.’’ Is that a correct statement of 
the surplus account of plaintiff on March 1, 1936 to 
February 29, 1944? A. Yes, it is. 

Mr. Dessouslavy: We offer this in evidence as 
our next exhibit in order. 

The Court: Admitted. 

(The document showing surplus account was 
marked Plaintiff’s Exhibit 2.) 


Mr. Dessouslavy: If I may read it, your Honor, 
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it shows briefly this, that the surplus on March 1], 
1936, was roughly $123,000. There was a net ad- 
justment of reserve for life members of $13,000, 
making a total of $136,325. From that total there 
is: to be deducted an excess on disbursements over 
receipts for this period of $35,283, a net write-off 
in value of securities of $27,805; members old ac- 
counts charged off, $2344; miscellaneous adjust- 
ments, $249, with the result that the [76] surplus on 
February 29, 1944, was $70,642.70, or a decrease in 
surplus during that eight-year period of $65,682.95. 

Q. Mr. Pomme, what is the source of plaintiff’s 
receipts? 

A. The sources of receipts are monthly dues, ad- 
mission fees, and the profits out of the hospital’s 


operations. 

Q@. I am talking about gross receipts. How 
about membership dues ? A. Yes. 

Q. Life membership fees. A. Yes. 


Q. How about special admission fees of life 
boarders. A. Yes. 

Q. How about income from investments. 

A. Yes. 

Q. How about also donations and legacies. 

A. Yes. 

@. And there are also receipts from non-member 
patients, are there not? A. Yes. 

Q. Since 1851, 92 years ago, when the hospital 
was founded, the hospital from time to time has re- 
ceived gifts, donations, and bequests, has it not? 

A. Yes. 
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Q. Have you compiled from the books a list of 


those donations and bequests? am Yes. 
Q. And that has been carried up to a few weeks 
ago? A. Yes, $362,000. 


Mr. Dessouslavy: We offer in evidence as our 
exhibit next in order the paper entitled, ‘‘Dona- 
tions and Bequests received from 1851 to 1940,’’ and 
shows the donations and bequests received during 
that period of $362,822.63. 

The Court: It may be admitted. [77] 

(The document was marked Plaintiff’s Ex- 
hibit 3 in evidence.) 


Mr. Dessouslavy: Q. Now, that statement is ex- 
clusive of such items as surgical instruments, books, 


and items of personal property ? A. Yes. 

Q. It does not include those? A. No. 

Q. The nurses home is a building size 54 feet by 
103 feet, is it not? A. Yes. 


Q. Four-story and basement building ? 
A. Yes. 


Q. With 80 rooms? A. 80 rooms. 
Q. It has a library and laundry, reception room, 
and social hall, is that correct ? A. Yes. 


@. That home is used solely for nurses, is it not? 

A. Yes. 

Q. There is also a nurses’ dietary school, is there 
not? A. Yes. [78] 

Q. I will come back to that later. I will show a 
paper, Mr. Pomme, headed ‘‘Improvements to 
Buildings and Equipment.’ You are familiar with 
that statement ? A. Yes. 

Q. And it is correct? A. Yes, sir. 
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Q. It covers eight years commencing March 1, 
1936 ? A. Yes. 

Q. It has three columns; the first is headed ‘‘ Per- 
manent Improvements (Capitalized)’’; the second 
is headed ‘‘Semi-Permanent Improvements (Not 
capitalized),’’ and the third is headed ‘Current 
Maintenance.’’ What do you mean by ‘‘ Permanent 
Improvements’? 

‘A. Well, they are improvements whose cost is 
added to the value of the buildings or the value of 
the. equipment. | 

Q. You simply mark up your assets by that 
amount? A. Yes. 

‘Q. Your second account is headed ‘‘Semi-Per- 
manent Improvements.’’ What do those consist of ? 

A. ‘They consist of some improvements whose 
life, I would say, is not such as to be taken as per- 
manent Improvements (Capitalized)’’; the second 
have. 

Q@. You mean they do not permanently increase 
the value of the buildings? 

A. They do not; their life is too short. 

@. In addition to that you have here on this ex- 
hibit ‘‘Current Maintenance,’’ which runs about 
$5000 a year? 

A. Yes, that is the cost of current maintenance. 

Miss Phillips: What does the “‘current main- 
tenance’’ mean ? 

The Witness: That is the expense that happens 
as we go along from year to year. 

Miss Phillips: You mean repairs? [79] 
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The Witness: Minor repairs and things of that 
ype. 

Mr. Dessouslavy: Q. The permanent improve- 
ments, semi-permanent improvements, and current. 
maintenance in that eight-year period total about 
$125,000? A. Yes. 

Mr. Dessouslavy: I offer that as our exhibit next 
in order. 

The Court: Is that the total of the three items 
you mentioned ? 

Mr. Dessouslavy: Yes. 

The Court: That will be the total of the three 
items ? 

Mr. Dessouslavy: Yes. 

The Court: It may be admitted. 

(The paper was marked Plaintiff’s Exhibit 
4 in evidence. ) 


Mr. Dessouslavy: Q. Mr. Pomme, have you a 
statement there—this is not directly pertinent; you 
ean object 1f you want to—in the seven fiscal years 
before March 1, 1936, do you know how much you 
spent for permanent improvements at the hospital ? 

A. Ihave not got the statement with me. 

Q. If I showed you the figures would you rec- 
ognize them ? Eee sthink so. 

Mr. Dessouslavy: Have you any objection? 

Miss Phillips: No objection. 

Mr. Dessouslavy: Q. Do you recognize these 
figures ? A. Yes. 

Q. I will ask you the question, In the seven fiscal 
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years before March 1, 1936 how much did you pay 
out for permanent improvements ? [80] 

A. Well, I don’t remember the amount. 

The Court: If it shows, read it. 

Mr. Dessouslavy: $62,395.59. 

Q. That is about right? A. Yes. 

Q. Is there any reserve carried for buildings? 

A. Well, there is no reserve in the sense of build- 
ing reserve, but there are some funds set aside for 
that purpose. 

Q. I show you, Mr. Pomme, Plaintiff’s Annual 
Report for the fiscal year ending February 29, 1944, 
page 9. There is the building reserve there, isn’t 
there? A. Yes. 

Q. That building reserve is made up of two items, 
one the benefactors’ fund and the other name is 
what? A. Depreciation fund. 

Q. How much was there in the depreciation fund 
on February 29 of this year? 

A. There was $144,836.89. 

Q. How much was there in the benefactors’ 


fund? A. $76,783.87. 
Q. The benefactors’ fund is made up of gifts and 
donations ? A. Yes. 


Q. The depreciation fund is made up of charges 
against and deductions from the value of the build- 
ings and a corresponding credit to the depreciation 
fund, is it not? A.” Yes. 

Q. Is that correct? Have | got that straight? 

A. Yes. 
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Q. By the way, do you know what the hospital 
paid for its Geary Street block when it bought it 
about 1890? [81] A. $47,000. 

Q. It is now carvied on the books at $107,000? 

es 

Q. For the record, that is just an estimate, is it 
not? A. Yes, I think so. 

Q. The Bryant Street property was sold at a 
large profit in 1906, was it not? 

A. It was sold for $110,000. 

Q. By the way, are there in the hospital any 
plates showing the names of donors? A. Yes. 

Q. The bylaws provide, I believe, that all gifts 
and donations shail be reserved for permanent im- 
provements ? A. Yes. 

Q@. And not used to pay current expenses ? 

A. Yes. 

Q. What has been the hospital’s average income 
from interest, rents, and dividends in the past thirty 
years? 

A. Well, around $7,000—$7,000 to $10,000. 

Q. What proportion of that would you say rep- 
resented income from gifts and donations? 

Pe Practically all. 

Q. This total of 225 beds, does that include those 
for internes, resident staff or emplovees? 

A. No. 

Q. Are the life boarders included among the 225? 

A. Yes. 

The Court: What is the income such as rent, 
dividends? 
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The Witness: From real estate. 

Mr. Dessouslavy: From time to time the hospital 
has owned real estate. I think it has sold all of the 
real estate at this time. At this time they do not 
own any real estate other than the Geary Street 
property, do they? A. No. [82] 

Q. But in the past the plaintiff did own prop- 
erty ? A. Yes. 

Q. It owned property on Jackson Street which 
it sold off? A. On Pine Street. 

Q. That was sold? A. That was sold. 

The Court: This is income from gifts? 

Mr. Dessouslavy: That is securities from which 
the hospital received income, originating mostly in 
gifts. 

The Court: At this time we will interrupt the 
trial for a few minutes. 

(Recess. ) 


Mr. Dessouslavy: If your Honor please, at this 
time we offer in evidence the bylaws of the plaintiff 
as they were in 1931. There have been a number of 
amendments beginning with 1936, but I am offering 
the amendments since that date separately, and for 
convenience of reference I am offering a printed 
copy of the bylaws as they were in 1931. 

Miss Phillips: No objection. 

(The bylaws were marked Plaintiff’s Ex- 
hibit 5 in evidence. ) 
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PLAINTIFE’S EXHIBIT No. 5 
Part 1 


Siar wais 


By-Laws 
of 
La Societe Francaise 
de Bienfaisance 
Mutuelle 
(A Non-Profit Organization) 


Owning and Operating 
The 


FRENCH HOSPITAL 
(Conducted as a Non-Profit Institution) 


Founded 1851 
Incorporated 1856 
San Francisco, California 


As amended from time to time since 
incorporation and last amended by 
unanimous decision of the Board of 
Directors, March 31, 1941, upon recom- 
mendation by the Members of Annual 
Meeting, March 23, 1941, effective 
March 31, 1941. 


Introduction 
The French Mutual Benevolent Society was 
founded December 28, 1851 by a group of Freneh 
emigrants to aid the needy and sick ameng the 
large group of French who had come to California 
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during the gold excitement and away from the 
troubled conditions in France. The French element 
was the most numerous among the population of 
San Francisco in the early fifties. On May 24, 1856 
this Society was incorporated under the name of 
French Mutual Benevolent Society (Societe Fran- 
caise de Bienfaisance Mutuelle) with dues paying 
members but did not confine itself to its mutual 
name, but continued to exercise the charitable work 
for others than its members, as it had done in the 
past. ; 

For years it has held two free beds open to non- 
members recommended by other benevolent institu- 
tions. A hospital was built on Bryant Street, San 
Francisco, in 1858 and a new hospital was built in 
1894 in the entire block 240’ by 600’ bounded by 
Geary Boulevard (then Point Lobos Avenue), Anza 
Street, 5th and 6th Avenues, San Francisco. 

This hospital was one of the first, if not the first, 
to institute a student body of nurses. Later a home 
for the student body was built on the north-east 
corner of Anza and 6th Avenue of 80 rooms, meet- 
ing hall and recreation rooms, with furnishings at 
a cost of $120,000.00. 

Instructors for the students are engaged at an 
approximate salary list of $7,500.00. This is for 
graduate instructors, without taking into considera- 
tion lectures given by paid members of the Medical 
Staff. 

Orphaned children of members up to 17 years of 
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age are furnished free medical treatment and hos- 
pitalization when needed. 

The hospital has a bedy of seven interns finish- 
ing their education, receiving board, lodging and 
not less than $25.00 of monthly expense money. 
Three resident house doctors are kept at the hos- 
pital. 

During the fire and earthquake of 1906, the 
hospital took care of many refugees. During the 
world war, many cf the soldiers stationed near 
First Avenue and Geary Boulevard were taken 
care of at the Hospital. 

With its over 9,000 members, the Society has 
saved thousands of dollars to the City and County 
of San Francisco through its care of those requir- 
ing medical attention and unable to pay for regu- 
lar hospital charges. 


BY-LAWS 
Of The French Mutual Benevolent Society 


Article I. 

§ 1. Through the act of incorporation dated 
May 24, 1856, the Society founded on December 28, 
1851, thereafter exists under the name of: French 
Mutual Benevolent Society. 

§ 2. The headquarters of the Society are located 
in the City of San Francisco, California. 

§ 3. As far as practicable, the French language 
is used in members’ meetings, at the Directors’ 
mectings, as well as in the records of the Society. 
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Article IT. 
Purpose of the Society. 

§ 1. The Society is founded for the following 
purposes : 

1. To provide medical assistance and hospitali- 
zation, in case of sickness or accident, preferably to 
people of French birth, or descendants of people of 
French birth, or persons speaking French. 

2. To maintain and operate a Hospital, open to 
the public, and a clinic, thereby giving to the sick 
the benefit of up to date, modern, scientific care 
and to promote, as far as possible, for the benefit 
of Humanity, the study of sickness, of its treatment 
and of its prevention. 

§ 2. It may maintain and operate a School of 
Nursing and an Old People’s Home and engage 
within its available means in any other activity of a 
charitable, educational or scientific character. 

§ 3. Neither political nor religious questions 
can ever be considered in its midst. 


Article III 
Means of Operation. 

§ 1. The funds necessary to attain the purpose 
of the Society are acquired as follows: 

1. By admission fees, monthly dues, life member- 
ship admissions of members. 

2. By amounts paid by paying patients. 

3. By miscellaneous incomes from the Hospital. 

4, By revenues derived from investment of avail- 
able funds. 
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5. By donations legacies, endowments or sub- 
seriptions. 

§ 2. The funds of the Society shall be used ex- 
clusively for the purpose specified in its By-Laws 
and no salary or bonus or compensation shall be 
paid to any member, as a member, or to any mem- 
ber of the Board of Directors, President, Secretary 
or any other officer of the Society. No profits, ac- 
ewmulations or surplus shall be distributed, or given 
as dividends, or enure to the benefit of any of the 
members of the Society or of any other private m- 
dividual. 

§ 3. When a person has been regularly admitted 
as a member, the amounts paid for his admission, 
his dues or his life membership become thereby the 
immediate and exclusive property of the Society to 
be used for its gencral humanitarian purposes, and 
the member relinquishes his rights to all or any 
part of said amounts. 


Article IV 
Admission of Members. 

§ 1. Any person of French birth, or descendant 
of French or speaking French, sound in mind and 
in body, and less than 50 years old, can be admitted 
as a member of the Society. 

All persons admitted as members must abide by 
the present By-Laws or any future amendments 
thereto. 

§ 2. The age limit is retarded until 55 vears of 
age for any person of French nationality who en- 
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rolls during the first year of his residence in Cali- 
fornia. 

§ 3. The number of members is unlimited. 

§ 4. To become a member, the applicant must 
present himself at the Hospital between the hours 
of 10 and 12 a.m.,, or 1 to 4 p. m., sign an applica- 
tion blank furnished by the office, and be examined 
by the Resident Physician or an Intern. If deemed 
necessary the application may be referred to a 
specialist of the Society. The application is then 
forwarded to the Committee for action thereon. 

§ 5. The admission charges are as follows: 
Children under 15 years, $25.00; applicants from 
15 to 30 years, $40.00. Applicants over 30 years old 
must pav an additional charge of $3.00 per addi- 
tional yea1'; after the fortieth year, the extra charge 
is $4.00 per year. 

Admission fees are payable in advance and if the 
application is not accepted, they shall be refunded. 
However, upon demand and with the authorization 
of the Board of Directors, admission fees ean be 
paid in three consecutive installments. 

§ 6. Any person, of whatever nationality, may 
be elected honorary member of the Society, at a 
General Meeting, by a majority vote. 

§ 7. Any person complying with the conditions 
required by the By-Laws to become a member, may, 
by paying a sum of $1,500.00, become a life member, 
and thus acquire the full membership without ever 
having to pay monthly dues. 
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§ 8 Any member having paid monthly dues at 
the rate of an adult during 15 consecutive years, 
may acquire the title of Life Member by paying 
the sum of $1,000.00. 


Article V 
Dues. 

§ 1. Dues are $1.75 per month for any member 
past 15 years of age and for any child whose par- 
ents are not members. They are reduced to $1.00 
per month for children under 15 years whose father 
or mother is a member. 

§ 2. These children, should they become oy 
phans, or be abandoned by their parents, are ex- 
empt from the payment of any dues until the age 
of 17 years, and enjoy gratuitously the same privi- 
leges all other members do. 

§ 3. Dues are payable from the first of the 
month of which a member is admitted, thereafter 
on the first of each month. 

§ 4. The members residing in this City, pay 
their dues to the Collector or at the Hospital. Those 
residing in other localities may pay the correspond- 
ing member for their district. Payments may be 
made by money-order or by check. 


Article VI 
Privileges of Members. 

§ 1. By the fact of his membership, a member 
is entitled gratuitously to all the services of the So- 
ciety, subject however to all conditions, restrictions 
and exceptions prescribed in these By-Laws. 
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§ 2. The members acquire their privileges three 
months after their first dues and lose them when 
allowing three months to elapse without paying any 
dues. They will reacquire their privileges 30 days 
after the payment of these arrears. The privileges 
can become operative before the three months lapse 
in ease of a fracture or other unforeseen accident 
duly certified to by a doctor of the Society. 

§ 3. Any member six months in arrears in the 
payment of his dues is hereby stricken from the 
rolls of the Society, and cannot be re-admitted ex- 
cept as a new member. 

§ 4. Any member more than six months in ar- 
rears in the payment of his dues, who is over 50 
years of age, and having been affiliated for 10 con- 
secutive years, may obtain his former privileges by 
paying his arrearage, and presenting a health ceri- 
ficate duly signed by a doctor of the Society and 
consented to by the Board of Directors. 

§ 5. Any member going to France for his serv- 
ice in the Army or joiming the American Forces 
after having notified the Board of his departure 
may be reinstated at his return and will be released 
from the payment of arrears or of initiation fees, 
provided his request for reinstatement be filed dur- 
ing the six months following his discharge. 

§ 6. Any member joining the Society’s Training 
School for Nurses, shall be exempted from the pay- 
ment of her dues during the period of her training. 
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Article VIT 
General Meetings. 

§ 1. The members entitled to vote meet at a Gen- 
eral Preliminary Meeting the second Sunday in 
March of each year. They form a bureau composed 
of a President, a Vice-President and a Sccretary. 

§ 2. All propositions relating to the administra- 
tion of the Society must be introduced at this meet- 
ing where they are discussed and voted upon. They 
are then studied by the Board, which-has them pub- 
lished during the week preceding the General Meet- 
ing, rendering at the same time an opinion upcn 
each one. 

— § 3. The General Annual Meeting of the mem- 
‘bers takes place under the direction of the Board, 
the fourth Sunday in March of each year. The an- 
nual report is acted upon, as well as all the propo- 
sitions introduced at the Premliminary Meeting. 

| § 4. The Board has the right of calling a Gen- 
eral Extraordinary Meeting to discuss a question 
of general interest, but it shall call one in the fol- 


lowing case: Upon presentation of a request con- 
taining a specific reason, signed by at least seven 
‘per cent of voting members. 

§ 5. The General Meetings can only be held on 
Sunday, and shall be called through due notice in 
the newspapers at least one week in advance. Tn 
ease of an Extraordinary Meeting the notice shall 
contain the cause of the meeting. No question fovr- 
eign to this cause can then be discussed. 
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§ 6. The quorum required for a General Meet- 
ing shall consist of two hundred electors. 


Article VIII 
Hlections. 

§ 1. The elections for members of the Board of 
Directors of the Society take place on the Sunday 
following the General Annual Meeting. 

§ 2. Members without distinction of sex, above 
the age of 15 years, are entitled to vote. They must 
have with them their membership card in good 
standing and an electoral card in order to vote. 

§ 3. To be eligible as a director one must: First, 
be an elector, at least 21 years of age, without dis- 
tinction as to sex; second, have been a member for 
at least one year; third, be French born or son of 
a Frenchman, or son of a Frenchman naturalized. 

No member, directly or indirectly in the employ 
of a firm or company having commercial dealings 
with the Hospital, may be candidate to the Board 
of Directors. Any member of the Board who subse- 
quently becomes involved directly or indirectly in 
a commercial transaction with the Hospital shall 
be thereby disqualified from office. 

Exception shall be made in the case where some 
of the articles or services necessary to the Hospital 
eannot be obtained elsewhere or are needed in an 
emergency. 

§ 4. All elections are by secret ballot and on a 
plurality of the votes. They are presided over by a 
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bureau composed of a president, a secretary, two 
judges of election and at least four tellers. his 
bureau may be nominated at the Preliminary Meet- 
ing, but in this case to be legally constituted it shall 
be ratified by the General Meeting. 

§ 5. A candidacy to the office of Director must 
be presented by a member in good standing at the 
Preparatory Meeting or to the Board of Directors 
during the two weeks following. The Board must 
prepare a list of the candidates who meet the re- 
quirements prescribed by the By-Laws. The list 
closes at 5 p. m. on the Saturday preceding the Gen- 
eral Meeting and shall be published from that day 
on in one or more French newspapers until the fol- 
lowing Sunday, the day of the elections. 

§ 6. The Board shall have printed two ‘kinds of 
ballots, one on white paper and the other on colored 
paper. The white shall be placed at the disposal 
of the members three days before the elections; and 
the colored, stamped with the seal of the Society— 
the only ones to be used as ballots—shall be given 
out, upon presentation of a voting card, only on the 
election day, in the voting hall, where shall be ar- 
ranged beforehand a special installation so that 
each voter may prepare his ballot in secret. The bal- 
lots shall contain the names of the candidates in 
alphabetical order and be similar to the official bal- 
lots used in the municipal elections of this City. 

Hach voter shall sign his name and address on a 
register appropriated in conformity with the uses 
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established for State and Municipal elections of 
the State of California. 

No partial list of candidates, nor any electoral 
list different from those required by the By-Laws 
shall be introduced, distributed, exhibited or dis- 
played in the Assembly or Voting Halls nor in the 
halls or vestibules communicating with the Assem- 
bly of Voting Hall. 

Any member violating this regulation may be 
subject to ejection. 

§ 7. After each name there is a square and the 
voter shall make a cross in the square placed on the 
right of the name of the candidate for whom he 
wishes to vote. Any irregular ballot—that is one 
containing more names voted than there are candi- 
dates to be elected—shall be declared, when the 
ballots are being counted, null and void for the part 
in which such irregularity appears. 

§ 8. As soon as the results are determined the 
president of the elections shall announce them; they 
shall then be entered in the report which, after hav- 
ing been signed by the members of the buerau of 
elections, is given to the president of the Society 
who orders its publication. 

§ 9. Any member who shall vote, or try to vote 
more than once at an election or in any secret vote, 
shall be expelled from the Society. 

Any person voting under a name other than his 
own, shall be expelled from the Society, and if not 
a member shall at no time be admitted. 
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Article IX 
Administration. 

§ 1. The Society is governed by a Board of Di- 
rectors of 15 members elected in conformity with 
Art. VIL. 

§ 2. In the week following the elections, the out- 
going Board shall install the new Board and trans- 
fer at this meeting all the documents and certificates 
of stock belonging to the Society entrusted in its 
care, the inventory of which shall be spread out on 
the minutes. 

§ 3. The directors form their bureau by electing 
by an absolute majority, a president, two vice-presi- 
dents, a financial secretary and a recording secre- 
tary. 

§ 4. The Board meets in regular meeting at 
least twice a month on such days as it determines. 

§ 5. The President calls the Board in extraor- 
dinary meeting whenever he deems it necessary, or 
when a request for a call meeting is addressed to 
him by five Directors. 

§ 6. The President, or one of the Vice-Presi- 
dents, or in their absence a member choosen by its 
colleagues present, presides over the meetings of 
the Board. 

§ 7. The Board can hold a meeting only if eight 
members at least are present, and all motions shall 
be carried by a majority of those voting. The roll 
call on a motion takes place when it is requested by 
two members of the Board, and the vote of each 
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member present shall be recorded in the minutes; 
likewise a record shall be made of a member ab- 
staining from the vote. 

§ 8. After a motion has carried, any request for 
reconsideration of the vote shall be presented at the 
same meeting by one of the members having voted 
with the majority; but the reconsideration shall 
only take place at the following meeting. 

.§ 9, The minutes of each meeting shaliiie 
drawn up by the Secretary, approved by the Board 
and signed by the President and Secretary. 

§ 10. The Board appoints all the employees of 
the Society, fixes their salaries and the amount of 
bonds for those who incur responsibilities such as 
the Superintendent, the Collector, the Accountant, 
ete. These bonds shall be provided by a society le- 
gally crganized and acceptable to the Board. 

§ 11. Any member of the Board absent from 
three successive meetings, who has not obtained a 
leave of absence, and was not excused on account 
of illness, is considered as having resigned. 

§ 12. The Board fills all vacancies unless five or 
more should take place simultaneously. In this case 
the Board shall, before the expiraticn of ten days 
following the acknowledgement of said vacancies, 
eall the members in conformity with Art. VI for an 
election. 

§ 13. The Board shall annually submit the re- 
port of its administration at the Preliminary Meet- 
ing. 
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§ 14. The Board shall, under no pretext what- 
soever, make use of the credit, the name or the prop- 
erty of the Society for any operations outside of the 
interest of the Society. 

§ 15. The Board has the right to elect as Honor- 
ary President of the French Mutual Benevolent So- 
ciety an ex-President who has rendered valuable 
services to the Society, whenever such a step seems 
appropriate. 

The Honorary President shall be named by a ma- 
jority of the members of the Board for the time the 
latter stays in office. There should never be more 
than one Honorary President in the Society. 

§ 16. Past Presidents of the Society have the 
right to be present at the meeting of the Board of 
Directors, and to take part in discussions. They 
have however no right to vote. | 


Article X 
Funds. | 

§ 1. The receipts of the Society are composed 
of admission fees, monthly dues, income from in-| 
vestments, life members and life boarders admis- 
sion fees and the income from the operation of the 
Hospital. 

§ 2. The Society may in addition receive dona- 
tions which will be used as much as possible to con- 
form with the wishes of the donor. Unspecified do- 
nations however shall be deposited in a special fund 
to be called the Benefactors Fund of La Societe 
Francaise de Bienfaisance Mutuelle. 
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§ 3. The amount determine by the Art. XV, §4 
of the present By-Laws, and representing the de- 
preciation on Buildings, Furniture and Equipment, 
shall be deposited in a special fund to be called the 
Depreciation Fund. 

The Benefactors Fund and the Depreciation 
Fund shall constitute a general fund to be called 
the Rebuilding Fund, which will be reserved for 
future additions and improvements to the Hospital. 
The income from these funds shall revert to the 
current funds of the Society. The Rebuilding Fund 
ean be used only upon a majority vote of two thirds 
of the members present at a General Meeting. 

§ 4. The Board deposits the funds of the So- 
ciety where they may draw interest, although re- 
serving a sum sufficient to meet current expenses. 
The Board cannot settle, without a vote of the mem- 
bers, any question in which the interests of the So- 
ciety might be engaged for a sum exceeding $10 
000. 

§ 5. The name of any donor of a sum of $100.00 
or more together with the amount donated, shall 
be printed in the annual report and be read at each 
General Meeting. 

Article XI. 
Medical Service. 

§ 1. Candidates for the position of Doctors for 
the Society must, when filing their applications, pre- 
sent at the same time their diplomas and their h- 
cense from the State of California, and specify the 
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position for which they apply. A diploma. is recog- 
nized by the Board only if granted by a college 
requiring a course of at least four consecutive years, 
and if it carries with it the right to practice in the 
Country or State where it was granted. The doctors 
having already served the Society are not suboest 
to these conditions. 

§ 2. The doctors are elected by the Board by se- 
eret ballot. 

§ 3. The medical service is organized as fol- 
lows: 

First, salaried surgeons and salaried physicians 
making a tour of visits in the Hospital every morn- 
ing and also receiving in consultation the city mem- 
bers. They shall also go to the Hospital each time 
they are called there for an urgent case. 

Members shal] have the right to select their doc- 
tor upon entering the Hospital. 

Second, a resident phqsician at the Hospital. 

Third, at least two internes. 

Fourth, one or more physicians whose duty is to 
visit sick members, residents in the City and County 
of San Francisco. 

Fifth, specialists whose services are defined by 
the Board. 

§ .4 The doctors treating at the Hospital and the 
city physicians shall be in consultation at their of- 
fices two consecutive hours each day, excepting 
Sunday. Consultations shall be given the members 
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at the Hospital every Sunday, from 8 to 10 a. m.,, 
alternately, by one of the salaried physicians. 

§ 5. Upon the request of a member, the city 
physician shall, but only in case of necessity, call in 
for consultation the physician treating at the Hos- 
pital. He shall, furthermore, be present at the oper- 
ations performed at the Hospital each time he is 
requested to do so by one of the physicians treating 
at the Hospital, unless he himself is detained by an 
urgent case in his service. 

§ 6. All the doctors are placed under immediate 
control of the Board. They shall conform, for their 
work, with the By-Laws of the Scciety as well as 
with the regulations established by the Board. 

§ 7. Any doctor desirous of taking a leave of 
absence shall. have to be authorized by the Board 
and supply a substitute who receives his salary and 
who shall first be accepted by the Board. 

§ 8. All doctors licensed to practice medicine, 
including the Society doctors, excepting the resident 
physician, may send their own patients to the Hos- 
pital and take care of them there. These patients 
pay to the Society the prices paid by the paying pa- 
tients. 

§ 9. The regular doctors of the Society have not 
the right to interfere with the treatment of patients 
eared for by outside doctors wihout the consent of 
the latter. 
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Article XII 
Treatment of Members. 

§ 1. Each member shall present his pass book 
to the doctor he consults. The sick members are en- 
titled to visits at their residence from any of the 
Society’s visiting physicians if they reside within 
the boundaries set forth in paragraph 4, Art. X, and 
if their illness prevents them from going to the phy- 
sician’s office. They are entitled to treatment in the 
Hospital, but they can only remain there if they 
follow a regular treatment. 

The stay of a Member at the Hospital is limited 
to 6 months for each period of 12 months except 
for members affected with tuberculosis. After that 
time the member shall pay a minimum price of 
$2.00 per day over the actual rates then in effect, 
without prejudice to his rights, to medical care, 
drugs and other treatments. The cases of indigent 
Members shall be referred to the Board of Direc- 
tors who may draw from the Special Relief Fund 
the sum necessary to their hospitalization. 

They are also entitled to consult there the doctors 
at their regular consulting hours, as well as to go 
to the offices of the doctors in charge of this serv- 
ice for consultation. 

§ 2. The members being treated at the Hospital 
occupy the wards, but they can receive medical at- 
tention in private rooms by paying no less than one 
dollar and one half per day. 
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§ 3. All prescriptions delivered to non-hospital- 
ized members by the doctors of the Society or by 
other doctors, shall be filled at the Hospital or at 
any other pharmacy appointed by the Society, 
against the payment of 10 cents for every article 
comprised in the prescription. 

_ Drugs that are not approved by the U. S. Board 
of Pharmacopea or the National Formulary shall 
be charged at cost. 

§ 4 All radiological examinations and treat- 
ments shall be charged at the rate of 10% of the 
regular price, the minimum price being 50 cents 
and the maximum price being $2.50 for each item. 

Diathermy, Hydrotherapy and Physiotherapy 
treatments, Basal Metabolism examinations and 
electrocardiograms shall be charge at the rate of 50 
cents each, and Pathological examinations at the 
maximum rate of 25 cents each. 

§ 5. Upon written request by a physician of the 
Hospital a member residing within the boundaries 
of the City of San Francisco is entitled to the use of 
an ambulance by communicating with the Hospital. 

In urgent and needy cases, members may be 
brought to the Hospital at the expense of the So- 
ciety. 

§ 6. Admission to the Hospital shall be refused 
to any member suffering from Insanity, Delirium 
Tremens, Small Pox or any other disease which, 
according to City Regulations should be treated in 
Special Hospitals. If such a disease develops after 
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admission, doctors in charge shall hold a consulta- 
tion with a specialist and take the necessary steps 
to transfer the patient to the proper County or 
State Institution. Transportation expense shall be 
paid by the Society. 

In the above cases the Society shall not be held 
responsible for any accident that may occur during 
the course of treatment. 

§ 7. Any member under the influence of intoxi- 
eating liquor and whose condition would militate 
against the welfare of other patients, must not be 
treated at the Hospital unless confined to a private 
room or under the care of Private Nurses. 

§ 8. Any member whose injury or illness has 
been caused by some act or condition in the juris- 
diction of the California State Workmen’s Com- 
pensation Act, shall be treated at the expense of 
his employer and of the Insurance Company repre- 
senting the employer. The Hospital reserves its 
rights to forward the Hospitalization bill to the In- 
surance Company covering the employee. 

§ 9. In cases of accident where a third party is 
found to be responsible, and where damages are re- 
coverable by the victim, the member shall be bound 
to protect the interests of the Society and to in- 
clude the hospitalization costs in the action brought 
against the paity responsible and to reimburse the 
Society of any expense incurred by reason of said 
action. 
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Article XIII 
Patients Non-Members. 

§ 1. The Society admits in the Hospital patients 
who are non-members, treated at the minimum price 
of three dollars ($3.00) per day in the wards, and 
five dollars ($5.00) and up per day in private rooms. 
The price of the board and extra room for the 
nurses is specified in the regulations of the adminis- 
tration. 

Article XIV 
Special Admission. 

§ 1. The right to hospitalization for invalid 
members does not exist. 

§ 2. The Board, for benevolent purposes, may 
admit, provisionally, at the expense of the Society, 
a member not ill, who is at least 65 years of age 
and a member of the Scciety for thirty consecutive 
years, without means of existence, or incapacitated 
through age or infirmity from earning his liveli- 
hood. The manner in which the members admitted 
under these conditions shall be housed and kept is 
determined by the Board, which may impose upon 
them certain work thev must acéept, under penalty 
of expulsion. 

§ 8. The Board may admit as life pensioners, 
and after payment of a sum determined by the 
Board, members past 65 years of age having be- 
longed to the Society for at least twenty consecu- 
tive years. These admissions shall he ratified by the 
members at a general meeting. 
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If the approval is refused, the Board deducts 
from the sum deposited an amount equal to no less 
than $2.00 per day, representing the cost of main- 
taining of the member during his stay at the Hos- 
pital. The days during which he was sick are not 
included in this account. 

§ 4. To operate a saving for the Society as well 
as to grant more comforts to certain members, the 
Board may send to France, or another country, at 
the expense of the Society, the incurables who file 
a request and sign a declaration of renunciation to 
all their rights. The request shall, in all cases, be 
accompanied with a certificate from two doctors 
of the Society stating the character of the patient’s 
illness. 

Article XV 
Penalties. 

§ 1. The Board shall expel any member con- 
victed of being ill at the time of his first applica- 
tion; of having made a false statement concerning 
his age, or for not having conformed with all the 
conditions required by the member who feigns ill- 
ness or who, by anv means whatsoever, prolongs the 
illness he is afflicted with. 

§ 2. Any member who lends his pass book to a 
person non-member for aiding in perpetrating a 
fraud, or who would cause damaging prejudice to 
the interests or the good reputation of the Society 
or would bring an unjust judiciary action agaist 
the Society, shall be punished by expulsion. 
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§ 3. The members expelled in accordance with 
this article or any article of these By-Laws, in any 
case whatever, are not entitled to any reimburse- 
ment of the sums they paid into the Society for ad- 
mission or dues. Cases of expulsion shall be ratified 
by the General Meeting. 

§ 4. Any member who has incurred a bill for 
treatment as the Hospital for the use of a private 
room or any other service, shall lose his rights until 
his bill is duly paid. 

Bills shall become delinquent 90 days after his 
discharge from the Hospital. No money shall be 
credited to his membership account before complete 
payment of his obligation. 

§ 5. Employees of La Societe Francaise de 
Bienfaisance Mutuelle are forbidden under penalty 
of expulsion from engaging in electoral campaign- 
ing. 

§ 6. Employees are forbidden under penalty of 
dismissal to be purveyors to the Hospital or to be 
directly or indirectly connected with a firm having 
business relations with the Society. 


Article XVI 
Miscellaneous. 

§ 1. An attorney, a notary or minister of a re- 
ligious cult shall be called immediately to the Hos- 
pital at the request of a patient. 

§ 2. At the death of a member, either at the hos- 
pital or at home, when the body is not claimed by 
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relatives or friends, the Society takes charge of the 
funeral, but the expenses thereof are charged to 
the member’s estate. 

In the event of a death in the Hospital, the Su- 
perintendent shall immediately notify the family 
or the friends of the deceased. 

An indigent member who dies in San Francisco 
shall be buried at the expense of the Society. 

§ 3. The Board shall have the books audited by 
an expert at least once a year. 

§ 4. At the close of each term a depreciation of 
no less than 2% is placed against the amount repre- 
sented by the buildings and furniture as designated 
under the heading ‘‘ Hospital’’. 


Article XVIT 

§ 1. These By-Laws may be modified with the 
approval of two-thirds of the membership of the 
Society or by a vote of three-fourths of the mem- 
bers of the Board; but in this last case the articles 
to be amended shall be beforehand presented as 
propositions to the Annual Preliminary Meeting or 
to any other General Extraordinary Meeting called 
for a definite purpose in accordance with Art. VI, 
Par. 5 of these By-Laws, and adopted as a recom- 
mendation by the General Annual Meeting of the 
members. 

§ 2. Any By-Laws or amendment to the State 
governing corporations, shall become operative from 
the day of its adoption. 
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Article X VITIT 
Dissolution. 

§ 1. The Society may be dissolved by a vote of 
two-thirds of all the members entitled to vote. 

§ 2. When the dissolution is decided as above 
provided, all the net assets after payment of all its 
debts and liabilities, shall be distributed in kind or 
in money to such permanent public charities as may 
be selected or designated by the Board of Directors 
in office at the time dissolution is determined. 

Article XLX 
Declaration of Policy. 

§ 1. This Society has been founded and has al- 
ways been operated exclusively for the humanitar- 
ian and charitable purpose of taking care of the sick 
without profit to any member or to any private in- 
dividual or to the Society. Nothing shall be in- 
serted in these By-Laws which may be contrary to 
the charitable, educational and scientific endeavor 
which it has pursued since its foundation. 

§ 2. Being incorporated under and by virtue of 
the laws of the State of California, having never, 
in the past or in the present, been subsidized, en- 
dowed or supported, directly or indirectly by any 
foreign government, this Society is and has always ~ 
been a purely American organization in its pur- 
poses, in its activities, in its mode of operation and | 
in its underlying principles which require from its 
adherents obedience to the laws of the United 
States and respect for its Institutions. 
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Rules and Regulations 
Article I 

§ 1. The President of the Board selects from 
the members of the Board, the committees necessary 
for the administration of the Society, the same to 
be ratified by the Board. 

§ 2. Members of the Finance Committee shall 
not be members of any other commission. 

§ 3. No member of the Board of Directors shall 
do a commercial business with the Society or serve 
as surety to an employee. 

§ 4. All bills must be approved by the members 
of the special committees to which they are attrib- 
uted, and the be countersigned the Finance Com- 
mittee. Unless in case of absolute impossibility, any 
furnishings in amounts of over $150.00 are put in 
competition. 

§ 5. When any furnishing is put in competition, 
it shall be accorded to the lowest bidder complying 
with the conditions required. The Cemmittee, never- 
theless, retains the right to reject all bids submitted. 

§ 6. Any expense exceeding $20.00 shall be paid 
by check, signed by the President and the Financial 
Secretary. 

§ 7. Two members, successively each month are 
hamed as members of the Service Committee, to 
supervise strict surveillance on all that concerns the 
administration of the Society and of the Hospital. 

§ 8. The functions of Treasurer are filled by a 
Bank named by the Board of Directors. 


114 United States of America vs. 


(Testimony of Edward B. Pomme.) 
Plaintiff’s Exhibit No. 5—(Continued) 
Article II 
Employees. 

§ 1. All employees of the Society (and Hospi- 
tal) are under surveillance and control of the Board 
of Directors. 

§ 2. The Superintendent is charged with the di- 
rection of the Hospital. He sees to the strict appli- 
cation of the regulations governing the administra- 
tion of the Hospital and controls all merchandise 
received. He receives the sums due from paying pa- 
tients, which he deposits at intervals determined 
by the Board of Directors, with the Treasurer, as 
certified to the Financial Secretary. 

§ 3. The Assistant Superintendent, charged with 
accounting of the Hospital, 1s placed under the or- 
ders of the Superintendent, whom he replaces in 
case of the Superintendent’s absence. 

§ 4. The Collector is charged with the daily duty 
of collecting the admission to membership charges, 
and the monthly dues of the members of the So- 
ciety. He is to deposit his collections with the Treas- 
urer whenever they amount to two hundred dollars. 
The Collector reports his monthly collections to the 
Board of Directors. This report mentions the num- 
ber of new members in the city and their national- 
ity, and gives a list of those who have left the So- 
ciety and the reasons for sg doing. 

§ 5. The accountant is charged with the general 
bookkeeping of the Society. He reports those mem- 
bers who are behind in their payments. He receives 
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at his office the charges of admission to member- 
ship and the monthly dues of members paid at his 
office and deposits them with the Treasurer each 
time they attain two hundred dollars. 

§ 6. The Superintendent and the Assistant Su- 
perintendent, the accountant and the collector or 
collectors, shall be of French birth or of French de- 
scent. They shall as well as those occupying the 
principal positions in the Medical Service speak 
the French and English language fluently. 

This paragraph may be suspended in part or 
whole when found necessary by three-fourth affir- 
mative vote of the entire Board of Directors. 

§ 7. The Superintendent of the Hospital shall 
be selected among those persons qualified as ex- 
perts and who can show previous experience in con- 
ducting one or more hospitals. 


Article LT 
Hospital. 

§ 1. Paying patients whether members or non- 
members must, on entering the Hospital, deposit at 
least the amount of ten days treatment (hospitaliza- 
tion). When a case is to be serious and necessitating 
a long treatment or hospitalization, the amount of 
deposit required on entering shall be fixed by the 
Superintendent on the advice of the doctor or Doc- 
tors treating the case. The above may be modified 
by the Board of Directors if found necessary, in 
some cases. 
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The amount of the ten days treatment, received 
in advance from any nos-member patient is ac- 
quired by the Society, in case of the death of the 
patient before the expiration of the ten days, or in 
case of leaving before the ten days, where the pa- 
tient had been submitted to a surgical operation. 
(Only the amount paid for private rooms, for the 
davs paid but no occupied, may be re-imbursed). 
The above paragraph may be modified or suspended 
by the Board of Directors when deemed necessary 
by circumstances involved. 

The Board of Directors determines for each in- 
dividual case, and upon a detailed report, the con- 
ditions under which needy persons may be given 
free or part free medical attention and hospitaliza- 
tion, and it fixes the reduction on the regular rates 
that are found advisable in each ease. 

§ 2. Any patient treated at the Hospital who re- 
fuses to submit to the rules and regulations, men- 
aces an official or emplovee of the hospital, or who, 
by his acts or his talk, tends to impede the services 
of the institution may be expelled immediately from 
the Hospital unless his life is endangered by so do- 
ing. In such a ease, a report of the circumstances 
involved shall be immediately forwarded to the 
President of the Board of Directors. 

§ 3. <Any visitor creating a disturbance and re- 
fusing to observe the regulations that are called to 
his attention may be expelled from the premises. 
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§ 4 The Superintendent is held responsible for 
the observance of Par. 2 and 3 of this Article. 

§ 5. The Board of Directors pronounces at their 
next meeting against the persons found guilty of 
the actions cited above—if they are members, either 
expulsion or a suspension for a determined period 
according to the gravity of the fault. The Board of 
Directors has full jurisdiction in such cases, except 
in cases of expulsion, which must be ratified by the 
next General Assembly. 


Article IV 
§ 1. The annual report shall be translated into 
Knglish and copies shall be printed for the use of 
members not acquainted with the French language. 
§ 2. The Board of Directors shall publish in the 
principal American newspapers, notices of all meet- 
ings of the General Assemblies of the Society. 


Bequests 
Form of Bequest 
Beleciverand hequu@ath the sum of............... 


to 
La Societe Francaise de Bienfaisance (French Mu- 
tual Benevolent Society), San Francisco, Califor- 
ma, (a non-profit institution ).”’ 
Meremel Wabe. oo... eee ee eee ce ed Be 
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Important 
Members are requested to immediately notify the 
office of the Society of any change of address. 


[Endorsed]: Filed June 27, 1944. 


PLAINTIFF’S EXHIBIT No. 5 
Part 2 


BY-LAWS 
of the 


FRENCH 
Mutual Benevolent 
Society 
Adopted at the 
Special General Meeting 
of March 28, 1902 
San Francisco, Cal. 
1931 


BY-LAWS 


of the 
French Mutual Benevolent 
Society 


Article I 
§ 1. Through the act of incorporation dated 
May 24, 1856, the Society founded on December 28, 
1851, thereafter exists under the name of: French 
Mutual Benevolent Society. 
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§ 2. The headquarters of the Society are located 
in the City of San Francisco, California. 
§ 3. The French language is the only one used 
in Members’ Meetings, at the Directors’ Meetings, 
as well as in all the records of the Society. 


Article II 
Purpose of the Society 
§ 1. The Society is founded on the basis of mu- 
tuality for the treatment of sick members; neither 
political nor religious questions can ever be con- 
sidered in its midst. 


Article IIT 
Admission of Members 

§ 1. Any person of French birth, or descendant 
of French or speaking French, sound in mind and 
in body, and less than 50 years old, can be admitted 
as a member of the Society. 

All persons admitted as members must abide by 
the present By-Laws or any amendments thereto. 

§ 2. The age limit is retarded unti] 55 years of 
ago for any person of French nationality who en- 
rolls during the first vear of his residence in Cali- 
fornia. 

§ 3. The number of members is unlimited. 

§ 4. To become a member, the applicant must 
present himself at the Hospital between the hours 
of 10 and 12 a. m., or 1 to 4 p. m., sign an applica- 
tion blank furnished by the office, and be examined 
by the Resident Physician or an Intern. Tf deemed 
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necessary the application may be referred to a spec- 
ialist of the Society. The application is then for- 
warded to the Committee for action thereon. 

§ 5. The admission charges are as follows: Chil- 
dren under 15 years, $15.00; applicants from: 15 to 
30 years, $30.00. Applicants over 30 years old must 
pay an additional charge of $2.00 per additional 
year; after the fortieth year, the extra charge is 
$3.00 per year. 

Admission fees are payable in advance and if the 
application is not accepted, they shall be refunded. 
However, upon demand and with the authorization 
of the Board of Directors, admission fees can be 
paid in three consecutive installments. 

§ 6. Any person complying with the conditions 
required by the By-Laws to become a member, may, 
by paying a sum of $500, become a life member, and 
thus acquire the full membership without ever hay- 
ing to pay monthly dues. 

§ 7. Members having paid monthly dues either 
of $1.00, or $1.25, or $1.50 during 15 consecutive 
years may, upon application, become lfe members 
for a consideration of $250.00. 

§ 8. Anv person, of whatever nationality, may 
be elected honorary member of the Society, at a 
General Meeting, by a majority vote. 

Article ITV 
Dues 


§ 1. The dues are $1.50 per month for any mem- 
ber past 15 years of age and for any child whose 
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parents are not members. They are reduced to 75 
cents per month for children under 15 years whose 
father or mother is a member. 

§ 2. These children, should they become or- 
phans, or be abandoned by their parents, are ex- 
empt from the payment of any dues until the age 
of 17 years, and enjoy gratuitously the same privi- 
leges all other members do. 

§ 3. Dues are payable from the first of the 
month of which a member is admitted, thereafter 
on the first of each month. 

§ 4. The members residing in this City, pay 
their dues to the Collector or at the Hospital. Those 
residing in other localities must pay the correspond- 
ing member for their district. Payments may be 
made by money-order or by check. 

§ 5. Any demand for an increase in the rate of 
the monthly dues, or in the rate charged to mem- 
bers for the use of private rooms, shall be preceded 
by an investigation to be made by a special com- 
mittee appointed at a general meeting of the mem- 
bers and selected outside of the regular Board of 
Directors. This investigation to bear on the finan- 
cial standing of the Society, the possible reduction 
of expenditures, administrative reforms and on any 
measure that may help the Hospital to compete ad- 
vantageously with other mstitutions of its kind. 

Article V 
Privileges of Members 

§ 1. The members acquire their privileges three 

months after their first dues and lose them when 


1 2%4 United States of America vs. 


(Testimony of Edward B. Pomme.) 

Plaintiff’s Exhibit No. 5—(Continued ) 

allowing three months to elapse without paying any 
dues. The privilege can become operative before the 
three months elapse in case of a fracture or other 
unforeseen accidents, duly certified to by a doctor 
of. the Society. 
..§ 2. Any member six months in arrears in the 
payment of his dues is thereby stricken from the 
rolls of the Society, and cannot be re-admitted ex- 
cept as a new member, and upon payment of his 
back dues, unless the Board of Directors may de- 
cide otherwise. 

§ 3. Any member more than six months in ar- 
rears in the payment of his dues, who is over 50 
years of age, and having been affiliated for 10 con- 
secutive years, may obtain his former privileges by 
paying his arrearage, and presenting a health cer- 
tificate duly signed by a doctor of the Society and 
consented to by the Board of Directors. 

§ 4. Any member going to France for his serv- 
ice In the Army, after having notified the Board of 
his departure, may be reinstated at his return and 
will be released from the payment of arrears or of 
initiation fees, provided his request for reinstate- 
ment be filed during the six months following his 
discharge. 

Article VI 
General Meetings 

§ 1. The members entitled to vote meet at a 

General Preliminary Meeting the second Sunday 
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in March of each year. They form a bureau com- 
posed of a President, a Vice-President and a Secre- 
tary. 

§ 2. All propositions relating to the administra- 
tion of the Society must be introduced at this meet- 
ing where they are discussed and voted upon. They 
are then studied by the Board, which has them pub- 
lished during week preceding the General Meet- 
ing, rendering at the same time an opinion upon 
each one. 

§ 3. The General Annual Meeting of the mem- 
bers takes place under the direction of the Board, 
the fourth Sunday in March of each year. The an- 
nual report is acted upon, as well as all the proposi- 
tions introduced at the Preliminary Meeting. 

§ 4. The Board has the right of calling a Gen- 
eral Extraordinary Meeting to discuss a question 
of general interest, but it shall call one in the fol- 
lowing case: Upon presentation of a request con- 
taining a specific reason, signed by at least seven per 
cent of voting members. | 

§ 5. The General Meetings can only be held on 
Sunday, and shall be called through due notice in 
the newspapers at least one week in advance. In the 
case of an Extraordinary Meeting the notice shall 
contain the cause of the meeting. No question for- 
eign to this cause can then be discussed. 

§ 6. The quorum required for a General Meet- 
ing shal] consist of two hundred electors. 
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Article VIT 
Elections 

§ 1. The elections for members of the Board of 
Directors of the Society take place on the Sunday 
following the General Annual Meeting. 

§ 2. Members, without distinction of sex, above 
the age of 15 years, are entitled to vote. They must 
have with them their membership card in good 
standing and an electoral card in order to vote. 

§ 3. ‘To be eligible as a Director one must: First, 
be an elector, at least 21 years of age, without dis- 
tinction as to sex; second, have been a member for 
at least one year; third, be French born or son of a 
Frenchman,:or son of a Frenchman naturalized. 

§ 4. All elections are by secret ballot and on a 
plurality of the votes. They are presided over by a 
bureau composed of a president, a secretary, two 
judges of election and at least four tellers. This 
bureau may be nominated at the Preliminary Meet- 
ing, but in this case to be legally constituted it shall 
be ratified by the General Meeting. 

§ 5. <A eandidaey to the office of Director must 
be presented by a member in good standing at the 
Preparatory Meeting or to the Board of Directors 
during the two weeks following. The Board must 
prepare a list of the candidates who meet the re- 
quirements prescribed by the By-Laws. The lst 
closes at 5 p. m. on the Saturday preceding the 
General Meeting and shall be published from that 
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day on in one or more [*rench newspapers until the 
following Sunday, the day of the elections. 

§ 6. The Board shall have printed two kinds of 
ballots, one on white paper and the other on colored 
paper. The white shall be placed at the disposal of 
the members three days before the elections; and 
the colored, stamped with the seal of the Society— 
the only ones to be used as ballots—shall be given 
out, upon presentation of a voting card, only on the 
election day, in the voting hall, where shall be ar- 
ranged beforehand a special installation so that 
each voter may prepare his ballot in secret. The 
ballots shall contain the names of the candidates in 
alphabetical order and be similar to the official bal- 
lots used in the municipal elections of this City. 

§ 7. After each name there is a square and the 
voter shall make a cross in the square placed on the 
right of the name of the candidate for whom he wishes. 
to vote. Any irregular ballot—that is one contain- 
ing more names voted than there are candidates to. 
be elected—shall be declared, when the ballots are 
being counted, null and void for the part in which 
such irregularity appears. 

§ 8. As soon as the results are determined the 
president of the elections shall announce them; they 
shall then be entered in the report which, after hav- 
ing been signed by the members of the bureau of 
elections, is given to the president of the Society 
who orders its publication. 

§ 9. Any member who shall vote, or try to vote 
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move than once at an election or in any secret vote, 
shall be expelled from the Society. 
. Any person voting under a name other than his 
own, shall be expelled from the Society, and if not 
a member shall at no time be admitted as such. 


Article VIII 
Administration 

§ 1. The Society is governed by a Board of Di- 
rectors of 15 members elected in conformity with 
Art ovals, 

§ 2. In the week following the elections, the out- 
going Board shall install the new Board and trans- 
fer at this meeting all the documents and certifi- 
eates of stock belonging to the Society entrusted in 
its care, the inventory of which shall be spread out 
on the minutes. 

§ 3. The directors from their bureau by electing 
by an absolute majority, a president, two vice-presi- 
dents, a financial secretary and a recording secre- 
tary. 

§ 4. The Board meets in regular meeting at 
least twice a month on such days as it determines. 

§ 5. The President calls the Board in extraor- 
dinary meeting whenever he deems it necessary, or 
when a request for a call meeting is addressed to 
him by five Directors. 

§ 6. The President, or one of the Vice-Presi- 
dents, or in their absence a member choosen by its 
colleagues present, presides over the meetings of 
the. Board. 
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§ 7. The Board can hold a meeting only if eight 
members at least are present, and all motions shall 
be carried by a majority of those voting. The roll 
call on a motion takes place when it is requested 
by two members of the Board, and the vote of each 
member present shall be recorded in the minutes; 
likewise a record shall be made of a member ab- 
staining from the vote. 

§ 8. After a motion has carried, any request for 
reconsideration of the vote shall be presented at the 
same meeting by one of the members having voted 
with the majority ; but. the reconsideration shall only 
take place at the following meeting. 

§ 9. The minutes of each meeting shall be drawn 
up by the Secretary, approved by the Board and 
signed by the President and Secretary. 

§ 10. The Board appoints all the employees of 
the Society, fixes their salaries and the amount of 
bonds for those who incur responsibilities such as 
the Superintendent, the Collector, the Accountant, 
etc. These bonds shall be provided by a society 
legally organized and acceptable to the Board. d 

§ 11. Any member of the Board absent from 
three successive meetings, who has not obtained a 
leave of absence, and was not excused on aceount 
of illness, is considered as having resigned. 

§ 12. The Board fills all vacancies unless five or 
more should take place simultaneously. In this case 
the Board shall, before the expiration of ten days 
following the acknowledgment of said vacancies, 
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call the members in conformity with Art. VI for an 
election. 

§ 13. The Board shall annually publish the re- 
port of its administration the week preceding the 
second Sunday in the month of March. 

§ 14. The Board shall, under no pretext whatso- 
ever, make use of the credit, the name or the prop- 
erty of the Scciety for any operations outside of the 
interest of the Society. 

§ 15. The Board has the right to elect as Hon- 
orary President of the French Mutual Benevolent 
Society an Ex-President who has rendered valuable 
services to the Society, whenever such a step seems 
appropriate. 

The Honorary President shall be named by a 
majority of the members of the Board for the time 
the latter stays in office. There should never be 
more than one Honorary President in the Society. 

§ 16. Past-Presidents of the Society have the 
right to be present at the meeting of the Board of 
Directors, and to take part in discussions. They 
have however no right to vote. 

Article IX 
Funds 

§ 1. The receipts of the Society are composed of 
admission fees, monthly dues, income from invest- 
ments, hfe members and life boarders admission 
fees and the income from the operation of the 
Hospital. 

§ 2. The Society may in addition receive dona- 
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tions which will be used as much as possible to con- 
form with the wishes of the donor. Unspecified 
donations however shall be deposited in a special 
fund to be called the Benefactors Fund of la 
Societe Francaise de Bienfaisance Mutuelle. 

§ 3. The amount determined by the Art. XV, $4 
of the present By-Laws, and representing the de- 
preciation on Buildings, Furniture and Equipment, 
shall be deposited in a special fund to be called the 
Depreciation Fund. 

The Benefactors Fund and the Depreciation 
Fund shall constitute a general fund to be called 
the Rebuilding Fund, which will be reserved for 
future additions and improvements to the Hospital. 
The income from these funds shall revert to the 
current funds of the Society. The Rebuilding fund 
ean be used only upon a majority vote of the mem- 
bers present at a General Meeting. 

§ 4. The Board deposits the funds of the _ 
ciety where they may draw interest, although re- 
serving a sum sifficient to meet current expenses. 
The Board cannot settle, without a vote of the mem- 
bers, any question in which the interests of the So- 
ciety might be engaged for a sum exceeding $10,000. 

§ 5. The name of any donor of a sum exceeding 
$100 together with the amount donated, shall be 
printed in the annual report and be read at each 
General Meeting. 

§ 6. Beginning March 26, 1928, Life Member- 
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ship Admission Hees shall be deposited in a Spe- 
cial Fund, which shall be used only upon a majority 
vote of the members present at a General Meeting. 
The income from this fund shall revert to the cur- 
rent funds of the Society. 


Article X 


Medical Service 
-.§ 1. Candidates for the position of Doctors for 
the Society must, when filing their applications, 
present at the same time their diplomas and their 
license from the State of California, and specify 
the position for which they apply. A diploma is 
recognized by the Board only if granted by a col- 
lege requiring a course of at least four consecutive 
years, and if it carries with it the right to practice 
in the Country or State where it was granted. The 
doctors having already served the Society are not 
subject to these conditions. 

§ 2. The doctors are elected by the Board on 
roll call. 

§ 3. The medical service is organized as follows: 

First, salaried physicians and surgeons making a 
tour of visits in the Hospital every morning and 
also receiving in consultation the city members. 
They shall also go to the Hospital each time they 
are called there for an urgent case. 

Second, a resident physician at the Hospital. 

Third, at least two internes. 
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Fourth, one or more physicians whose duty is to 
visit sick members, residents in the City and County 
of San Francisco. 

Fifth, specialists whose sexvices are defined by 
the Board. 

Sixth, one or more dentists, who receives for his 
fees an amount fixed by the Board for each tooth 
extracted. 

§ 4. The doctors treating at the Hospital and 
the city physicians shall be in consultation at their 
offices two consecutive hours each day, excepting 
Sunday. Consultations shall be given the members 
at the Hospital every Sunday, from 8 to 10 a. m., 
alternately, by one of the salaried physicians. 

§ 5. Upon the request of a member, the city 
physician shall, but only in case of necessity, call 
in for consultation the physician treatmg at the 
Hospital. He shall, furthermore, be present at the 
operations performed at the Hospital each time he 
is requested to do so by one of the physicians treat-" 
ing at the Hospital, unless he himself is detained by 
an urgent case in his service. 

§ 6. All the doctors are placed under immediate 
control of the Board. They shall conform, for their 
work, with the By-Laws of the Society as well as 
with the regulations established by the Board. 

§ 7. Any doctor desirous of taking a leave of 
absence shall have to be authorized by the Board 
and supply a substitute who receives his salary and 
who shall first be accepted by the Board. 
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§ 8. All doctors licensed to practice medicine, 
including the Society doctors, excepting the resident 
physician, may send their own patients to the Hos- 
pital and take care of them there. These patients 
pay to the Society the prices paid by the paying 
patients. 

§ 9. The regular doctors of the Society have not 
the right to interfere with the treatment of patients 
eared for by outside doctors without the consent of 
the latter. 

Article XI 
‘Treatment of Members 

§ 1. Hach member shall present his pass book 
to the doctor he consults. The sick members are 
entitled to visits at their residence from either city 
physician if they reside within the boundaries set 
forth in paragraph 4, Art. X, and if their illness 
prevents them from going to the physician’s office. 
They are entitled to treatment in the Hospital, but 
they can only remain there if they follow a regular 
treatment. They are also entitled to consult there 
the doctors at their regular consultation hours, as 
well as to go to the offices of the doctors in charge. 
of this service for consultation. 

§2. The members being treated at the Hospital 
occupy the wards, but they can receive medical 
attention in private rooms by paying no less than 
one dollar and one half per day. 

§ 3. All prescriptions given to members by the 
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Society doctors are filled free of charge at the drug 
store of the Hospital. 

§ 4. Prescriptions given to members by outside 
physicians are also filled in our drug stores. 

§ 5. Upon written request by a physician of the 
Hospital a member residing within the boundaries 
of the City of San Francisco is entitled to the use of 
an ambulance by communicating with the Hospital. 

In urgent and needy cases, members may be 
brought to the Hospital at the expense of the 
Society. 

Article XII 
Patients Non-Members 

§ 1. The Scciety admits in the Hospital pttients 
who are non-members, treated at the minimum price 
of three dollars ($3.00) per day in the wards, and 
five dollars ($5.00) and up per day in private rooms. 
The price of the board and extra room for the 
nurses is specified in the regulations of the admin- 
istration. 

Article XIII 
- Special Admission 

§ 1. The right to be taken in as a pensioner does 
not exist. 

§ 2. The Board, for benevolent purposes, may 
admit, temporanlyv, at the expense of the Society, 
a member not ill, who is at least 65 years of age 
and a member of the Society for thirty consecutive 
years, without means of existence, or incapacitated 
through age or infirmity from earning his liveli- 
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hood. The manner in which the members admitted 
under these conditions shall be housed and kept is 
determined by the Board, which may impose upon 
them certain work they must accept, under penalty 
of expulsion. 

§ 3. The Board may admit as life pensioners, 
and after payment of a sum determined by the 
Board, members past 65 years of age having be- 
longed to the Society for at least twenty consecu- 
tive years. These admissions shall be ratified by 
the members at a general meeting. 

If the approval is refused, the Board deducts 
from the sum deposited an amount equal to no 
less than $1.00 per day, representing the cost of 
maintaimance of the member during his stay at the 
Hospital. The days durmg which he was sick are 
not included in this account. 

§ 4. To operate a saving for the Society as well 
as to grant more comforts to certain members, the 
Board may send to France, or another country, at 
the expense of the Society, the incurables who file 
a request and sign a declaration of renunciation to 
all their rights. The request shall, in all cases, be 
accompanied with a certificate from two doctors of 
the Society stating the character of the patient’s 
illness. 

Article XIV 
Penalties 

§ 1. The Board shall expel any member con- 

victed of being ill at the time of his first applica- 
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tion; of having made a false statement concerning 
his age, or for not having conformed with all the 
conditions required by Art. III. The same penalty 
is incurred by the member who feigns illness or 
who, by any means whatsoever, prolongs the illness 
he is afflicted with. 

§ 2. Any member who lends his pass book to a 
person non-member for aiding in perpetrating a 
fraud, or who would cause damaging prejudice to 
the interests or the good reputation of the Society, 
shall be punished by expulsion. 

§ 3. The members expelled in accordance with 
this article ov any article of these By-Laws, in any 
case whatever, are not entitled to any reimburse- 
ment of the sums they paid in to the Society for 
admission or dues. Cases of expulsion shall be 
ratified by the General Meeting. 

§ 4. Employees of La Societe Francaise de Bi- 
enfaisance Mutuelle are forbidden under penalty 
of expulsion from engaging in electoral cam- 
paigning. 

Article XV 

§ 1. An attorney, a notary or minister of a re- 
ligious cult shall be called immediately to the Hos- 
pital at the request of a patient. 

In the event of a death in the Hospital, the Super- 
intendent shall mmediately notify the family or the 
friends of the deceased. 

An indigent member who dies in San Francisco 
shall be buried at the expense of the Society. 
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§ 2. The Board shall have the books audited by 
an expert at least once a year. 

§ 3. A the close of each term a decrease of no 
less than 2% is placed against the amount repre- 
sented by the buildings and furniture as designated 
under the heading ‘‘ Hospital’’. 


Article XVI 
Corresponding Members 

§1. The Corresponding Members are appointed 
by the Board. They receive the initiation dues and 
also the dues of the members in their district giv- 
ing receipt therefor, and address monthly to the 
Accountant a statement of their accounts, and to 
the Financial Secretary their receipts, deducting 
a sum of five per cent for their services. They shall 
conform with the instructions of the Board. 


Article XVII 

§ 1. These By-Laws may be modified with the 
approval of two-thirds of the membership of the 
Society, or by a vote of three-fourths of the mem- 
bers on the Board; but in this last case the articles 
to be amended shall be beforehand presented as 
propositions to the Preliminary meeting, and 
adopted as a recommendation by the General An- 
nual meeting of members. 

§ 2. Any By-Laws or amendment to the By- 
Laws not conflicting with the laws of the State gov- 
erning corporations, shall become operative from 
the day of its adoption. 

[Endorsed]: Filed June 27, 1944. 
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Mr. Dessouslavy: Q. What are the qualifica- 
tions for membership? 

A. In order to be a member a person has to be 
either French or speak French or be of Krench 
descent. 

Q. Does French descent mean all or partly 


French descent? A. Partly. 
Q. Can also members of the family of a qual- 
fied member join? A. Yes. [83] 


Q. The bylaws do not provide for that? 

A. No. 

Q. That has been the practice for many years? 

A. Yes. 

Q. So that if you had a member partly of 
French descent and his wife was of some other 
nationality, she is eligible? A. Yes. 

Q. Anyone speaking French is also eligible? 

A. Anybody who speaks French. 

Q. If some stranger presented himself and 
spoke French, would you put him through a search- 
ing examination ? 

A. No, we aecept his word. 

Q. If he appeared to be a desirable member you 
would not put him through a searching examination 
to find out how much French he spoke, would you? 

A. No. 

@. If he appeared to be a desirable member 
would you accept him? A. Yes. 

Q. Does the plaintiff solicit members? 

A. No, fever. 
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Q. Do you pay any commission to anybody for 
bringing in any members? A. No. 

Q. That has always been true, has it? 

A. Yes. 

@. By the way, in connection with the nurses’ 
training school, there are three full-time instruct- 
resses ? A. Yes. 

Q. They give all their time to that? 

A. Yes. 

Q. There is also a superintendent of nurses? 

A. Yes. 

@. And the training and the teaching of nurses 
is under the supervision of the director of the school 
of nurses? A. Yes. 

Q. Is the nurses’ school accredited by the State 
Board of [84] Nurse Examiners ? A. Yes. 

Q@. Now, in addition to the nurses’ home there 
are some school rooms in the main hospital build- 
ings for the nurses, are there not? 

A. Yes, two of them. 

@. Those rooms have desks and all the other 
paraphernalia of a schoolroom? A. Yes. 

Q. In addition to those two schoolrooms, in the 
main hospital building there is also a dietetic 


schoolroom ? A. Yes. 
@. Which is equipped with stoves and other 
paraphernalia ? A. Yes. 


Q. Would it sometimes happen that a member, 
though entitled to a staff physician chooses his 
own physician? A. Yes, sometimes. 

Mr. Dessouslavy: In supplementing my state- 
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ment wherein I said originally the Treasury De- 
partment held us to be exempt, and we very largely 
followed out a course of conduct since that date, I 
could read this letter dated July 14, 1937 signed by 
Charles T’. Russell, Deputy Commissioner of In- 
ternal Revenue, holding the plaintiff exempt from 
taxes. May I read it? 

Miss Phillips: I think it might be offered for 
the Court’s perusal. Of course, our position is that 
an earlier ruling is not conclusive; it can be taken 
into consideration, but I point out that it is not 
conclusive on the present case at all. 

The Court: Let it be admitted in evidence and 
deemed read in evidence. It will not be necessary 
to read it now; I [85] will read it. 

(The letter was marked Plaintiff's Exhibit 
6 in evidence. ) 


Mr. Dessouslavy: It is pleaded in the complaint. 

The Court: You say it is pleaded? 

Mr. Dessouslavy: Yes. 

Q. Before the plaintiff received this letter of 
July 14, 1937, had it made some deductions from 
employees’ wages for taxes? AS Wee 

Q. After it received this letter what became of 
the deductions that had previously been made? 

A. All of the moneys were refunded. 

Q. Between the receipt of that letter of July 
14, 1937 and about the Ist. of March 1939 did plain- 
tiff make any further deductions from employees’ 
wages whatsoever? A. No. 

Q. All of the employees’ taxes in respect to the 
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period to April 1, 1939 were entirely paid from 
plaintiff’s own funds; that is a fact, is it not? 

A. Yes. 

Q. And plaintiff has never gotten a cent of 
those payments from any single individual, isn’t 
that correct? A. That is correct. 

The Court: Do the nurses receive a salary? 

Mr. Dessouslavy: @. Do the nurses receive a 
salary while in training? 

A. Yes, up to $30 a month; 15, 20, and 30. 

Q. That is student nurses? A. Yes. 

Q. By the way, are donations and gifts shown 
among the plaintiff’s [86] receipts? A. No. 

Q. They are credited direct to the benefactors’ 
fund ? A. That is right. 

@. Permanent improvements, are they charged 
to receipts and disbursements, or are they charged 
sometimes against the benefactors’ fund? 

A. They are sometimes charged against the 
benefactors’ fund. 

Q. But more usually they are charged as dis- 
bursements ? A. As disbursements. 

Mr. Dessouslavy: That is all. 


Cross-Examination 
Miss Phillips: Q. Mr. Pomme, I am interested 
in your rules of eligibility of members. I take it 
from what you said that a person of entire French 
descent or partial French descent joins upon @ 
showing of what his descent is? A. Yes. 
Q. Is there a regular form that a person signs 
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with his name, giving his place of residence, birth, 
and occupation? AL iat iserieht. 

Q. Do those applications come up regularly at 
the board of directors’ meetings? A. Yes. 

Q@. Hach month? A. Twice a month. 

Q. A person who speaks French, though he may 
be American cr British or Spanish or something 
else, if he speaks French, under the rules he is 
entitled to join? A. Yes. 

Q. Does he make any showing of his ability to 
speak French? [87] 

A. We question him when he makes application. 

Q. You have some idea whether he speaks it? 

A. Yes. 

Q. Then if he is accepted the wife or dependent 
of that member who joins then may become a mem- 
ber of the society? A. Yes. 

Q. The children born to such a couple, do they 
have the right to come in? 

A. They have a right also. 

Q. At what age does the couple begin to pay dues 
for a child—as soon as the child is born ? 

A. As soon as the child is admitted as a member. 

Q. <A parent then applies for the child’s member- 
ship ? A. Yes. 


@. And then pay dues? A. Yes. 

Q. Which is now $1 a month? A. Yes. 

Q. Then when that child becomes seventeen or 
eighteen—— A. Fifteen. 

@. —he is entitled to membership in his own 
right? A. Yes, a member from the start. 


@. And he pays the monthly rate? A. Yes. 
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Q. And then that child becomes a member for the 
rest of his life? 

A. Well, as long as he pays his dues. 

Q. Then you really reach the point that a child 
becomes a members because his family speaks 
French; the child does not necessarily speak French, 
yet he can become a member ? A. Yes. 

Q. So that in the long run would you say that 
at the present time you have a good many people as 
members over a long period of years who you might 
say have an inherent right to become [88] members 
of this society ? A. Yes. 

Q. So that you always have a substantial num- 
ber of people who are all French or of French de- 
scent? A. Yes. 

@. And some who actually speak French? 

A. Yes. 

@. And a considerable number of people who 
would come in as members because they were chil- 
dren of original members ? 

A. That is right. 

Q. But who if actually joining themselves could 
not pass the qualification test? A. Yes. 

@. 1 think that must be so, and I was interested 
in figuring out whether it was so. In testifying as 
to the right of a member, if I understand you cor- 
rectly, a member, when he becomes hospitalized, goes 
into a ward, pays for a ward room 50 cents a day? 

A. For a ward bed. | 

Q. And gets free medicine, free operating room, 
free laboratory tests, and other medical attention ? 
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A. I think there is a little mistake on my part 
there. There is a charge of 50 cents for some treat- 
ment, and 25 cents for therapy treatment, and the 
25 cents is for X-rays, and I think if my memory is 
right those apply to those who are im the hospital, 
to all hospitalized. 


Q. To all who are hospitalized ? A. Yes. 
Q. Whether they are in a private room or ward 
room? A. Or outside, yes. 


Q. I think you testified that the therapy and 
some of these [89] other charges were at the rate of 
00 cents a day? A. Yes. 

@. The charge for the ward bed is 50 cents a day ? 

A. Yes. 

Q. And the charge for a person who comes in, 
the general public, who is not a member, is at the 
rate of $5 a day? A. Yes, $5. 

Q. That is the common rate in San Francisco for 
a ward? A. Yes. 

Q. That is about what all hospitals charge? 

A. Yes. 

@. The private room rate for a member, you said, 
is 50 percent of what is charged to a non-member, 
that is, a member of the general public? 

A. Yes. 

Q. That depends on the location of the room, 
whether it has a private bath ? 

A. Yes. We have several prices. 

Q. Your charge to the public is about the same 
as that in the hospitals in San Francisco? 

A. Yes. 
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Q. There is not a great deal of variation ? 

A. No, standard rates. 

Q. Pretty nearly standard? A. Yes. 

Q. You testified, I think, that a member coming 
in gets all of these privileges for a six months’ pe- 
riod? A. Yes. 

Q. Except in the case of tuberculosis, and then 
he has an indefinite time limit—there is no limit on 
the time he may remain? A. That is correct. 

Q. What happens if a member has come in and 
has had a ward room, let us say, for six months, pay- 
ing this very moderate rate of 50 cents a day, that is, 
substantially $15 a month, and he has [90] really got 
a ward room for $90; at the end of six months he 
still needs medical care; let us say he is a person who 
has had some terrible automobile accident and he is 
pretty well smashed up; what kind of a rate do you 
charge at the end of six months? 

A. He is allowed to stay as long as he wants for 
$2 a day. 

@. The charges for physiotherapy treatment or 
X-ray are just the same? 

A. They remain the same. 

Q. What about the medica] charges? 

A. There is no medical charge. 

Q. Even if he stays there a year or two at the $2 
a day rate? A. Yes. 

Q. Does he continue to get free medicines ? 

A. Always the same, the same rate of 10 cents. 

Q. Suppose after he has been there six months 
he needs an operation ? 
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A. The operation is free. 


Q. The operation is free? A. Yes. 
Q. Your staff doctors are paid a salary by the 
hospital itself? A. Yes. 


Q. So that they make no charge to the patient? 

A. No. 

Q. The amount that the hospital pays the doctor, 
might I ask, is that dependent on the number of 
patients a particular doctor has? 

A. No; they are paid what I would call a retain- 
ing fee, I would say, of $25 a month to about $200 a 
month. 

Q. But if a doctor comes on a retainer fee of $25, 
if he finds [91] he has to do a great deal of work—if 
a doctor is on a retainer fee of $25 a month, if he has 
a good deal of work to do, do vou increase it? 

A. It happens very seldom. 

Q. Now, the doctors operate, do they ? 

A. Yes. 

Q@. Does the fee depend on, vou might say, the 
standing of the doctor in the community, whether hé 
is a specialist, or how do you do that? 

A. I would say it depends on the specialty. 

@. Now, a person in the hospital who is a member 
has the privilege of calling some doctor not on the 
hospital staff ? A. Yes. 

@. Whom you do not pay a salary ? 

A. Wedo not pay the salary. 

Q. In that case the patient pays his own doetor, 
and that is between them, and you have nothing to 
do with that? 


146 Untted States of America vs. 


(Testimony of Edward B. Pomme.) 

A. We have nothing to do with that. 

Q. You spoke about the applications of sick and 
indigent members. That is, a person who has been 
a member for quite a while no longer is able to pay 
dues, and yet wants to continue this protection, you 
might say, to his health. Those apply to the board 
of directors? A. Yes. 

Q. Isthere a regular form for that? 

A. There is no form for that. 

Q. There is no written application in which he 
would say he had been a member for such a time? 

A. No. Sometimes he doesn’t even make an ap- 
plication, but the office or somebody connected with 
the hospital makes a report of it. 

Q. Then the board considers it, and if a man or 
woman is unable [92] to pay dues but needs protec- 
tion, they may give him the protection? 

A. Yes. 

Q. Does the relief, you might say, to such a mem- 
ber as that, come out of the general relief fund that 
you spoke of ? 

A. Yes, that was created for that special purpose. 

Q. It was created for a special thing such as 
that? — A. Yes. 

Q. What is the source of this relief fund to which 
you have referred ? 

A. The original amount of $2000 was out of 
funds advanced by the society in 1906, and since that 
time that fund has been by donation, but the dona- 
tion has to be specified, it has to be for that partic- 
ular fund, or otherwise it is given to the benefactors’ 
fund. 
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Q. Otherwise it goes to the same permanent im- 
provement ? A. Yes. 

Q. Is there any organization attached to the 
society that may give grand parties or balls or in 
some way raise money for the hospital] ? 

A. No organization for that. 

Q. There is no organized group? 

A. We happen to have one, but I don’t think it 
has got any official connection with it. 

Q. I wondered whether or not there was any 
group of French people here who from time to time 
might conduct some benefit or entertainment so as 
to contribute to this fund. 

A. No, there is nothing like that. 

Q. This relief fund simply is a fund that has ac- 
cumulated over a period of years from gifts and 
donations ? A. Yes. 2 

Q. It might be by will or it might be by a person 
in his [93] lifetime who wanted to give a gift on 
that particular purpose? ae Yeo ™= 6. a 

The Court: Q. Do you get any donations fr om 
the Community Chest? 

Miss Phillips: That is a question I was going to 
ask you. You spoke about there being emergency 
cases in the vicinity. Do you get any contributions 
from the Community Chest? 

A. We do not get any contribution whatsoever. 

Q. Didn’t you used to get some? 

A. We used to get some kind of compensation 
amounting to—I don’t remember how much; it was 
about $1500 a year; but it has been discontinued. 
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We do not get anything from the Community Chest. 

Q. When was the last year you got a contribu- 
tion from the Community Chest? 

A. It was last year—the contribution has been 
discontinued for about a year. 

Q. It was discontinued last year? A. Yes. 

Miss Phillips: @Q. Do you take cases of emerg- 
eneye? A. Yes. 

Q. Is there any charge if a person comes in the 
hospital due to an automobile accident which hap- 
pens in the vicinity? Does the hospital make any 
charge for that? 

A. First aid is given free of charge, but after 
that we take them in under the regular dues. Of 
course, we tell them that they have to pay, and if 
they cannot pay we furnish transportation to the 
City and County hospital or whatever institution 
they go in, but a person is never refused treatment. 

Q@. He comes in and gets temporary treatment 
until he ean get in [94] touch with his own doctor? 

A. Yes. 

Q. Then the arrangement after that depends on 
the individual ? 

A. Yes. Of course, if a person cannot be moved 
or he has to stay in the hospital, we keep him. 

Q. You do keep him if he cannot be moved? 

A. Yes. 

Q. Butit would be on a charge? 

A. It would be on a charge, but sometimes we 
cannot collect, and sometimes we have to stand the 
loss. 
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Q. You spoke about an old people’s home. ‘The 
old people’s home is the home which accommodates 
fifteen ? A. Yes. 

Q. Did I understand you that there are about a 
dozen other people who need hospital care but who 
also are there for hfe? 

A. They are simply left there because they have 
no other means of taking care of themselves, they 
have to stay there, and we keep them there; they are 
indigent people, sometimes paralyzed or too old to 
do anything. 

Q. Is the right of a person to stay in the hospital 
a matter of application to the director? 

A. Yes, an application, but a member has no 
right to become a life boarder—that right does not 
exist. 

@. Each case is an individual case ? 

A. Yes, that is an individual ease. 

Q. If a member could make a payment to defray 
that expense, the society would accept it, of course? 

A. Yes; that all depends on the decision of the 
board. [95] | 

@. As a matter of fact, can you tell us whether 
or not the life boarders, as you call them, for the 
most part give something ? 

A. Some of them do. I would judge about 55 
percent pay some amount, but generally that amount 
is not in proportion to what they receive. We very 
seldom get more than $25 from the life boarders. 

Q. Is that amount paid in cash? 

A. Always in cash. 
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Q. <A cash payment? 

A. .Yes. There are no monthly dues at all. 

Q. What becomes of a fund like that when a life 
boarder comes in—say a man is paralyzed and maybe 
expected to live eight or ten years, or perhaps not 
that long, and pay, says, $25. Does that go into your 
receipts for the current year? 

A. Yes, that goes into the general fund. 

Q. That is simply receipts for that year? 

A. Yes. 

@. I observe in the society’s report for the year 
1944, which has already been received in evidence as 
Plaintiff’s Exhibit 2, an item, ‘‘$21,200, Life Board- 
ers Fund.’ How is that life boarders’ fund 
treated? You stated a minute ago it goes in as re- 
ceipts. A. Yes. 

@. But do you set it aside? 

A. No. We used to do that last year, because 
there was some kind of a law in the State of Cali- 
fornia requiring institutions who have old people’s 
homes to set aside a certain amount of money for 
treatment of those people, and I understand that 
that law has been repealed. I don’t know. [96] 

Q. Whatever it is, you set up on your books the 
amount that the life boarders pay ? 

A. Yes, as specified by the State. 

Q. That is considered, you might say, in the 
nature of a trust fund? 

A.. Yes, that is a trust fund, but that is discon- 
tinued now. 

@. Are you still maintaining it? 
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A. No, we don’t maintain that fund any more. 

Q. You spoke of a depreciation reserve, I think, 
at the beginning of 1937; I am not quite sure now. 
In your annual report of 1944 you have a deprecia- 
tion reserve of $144,000. Can you explain a little 
more how that depreciation reserve is set up? Is 
that a bookkeeping figure ? 

A. No, that is an actual cash figure. That re- 
serve represents the amount of depreciation for the 
year or the accumulation of the year which we have 
put aside in cash. 

Q. That is like any sound business concern; you 
compute the annual depreciation upon your per- 


manent capital investment ? A. Yes. 
@. Because that capital has worked out just that 
much each year? A. Yes. se 


Q. You actually set aside in advance that amount 
to take care of future improvements, is that cor rect? 

A. Yes. 

Q. You have actually put in the bank $144, 0 © 
take care of your depreciation ? 

A. Yes, in the bank or in securities. | 


B08 


Q. In securities? A. Yes. [97] 
Q. That is separate from from your benefactors’ 
fund, is it? A. Yes. 


Q. The fund of $76,000? 

A. That is in addition. | 

Q. Of course, it is separate from your total cap- 
ital investment which was built up by gifts? | 

A. Yes. 

The Court: Q. Do you use these moneys for any: 
other purpose except replacements ? 
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_A. They cannot be used except with the permis- 
sion or authorization of the members. 

Miss Phillips: Q. Do you ever have any annual 
meeting of the members? A. Yes. 

:Q. When does that come? 

hes That comes the fourth Sunday of March of 
each year. 

Q. Your regular annual business meeting? 

aA rary CS: 
_Q. Is your board of directors elected at that 
time? 

A. No. We have two sessions of the annual 
meeting. We have one on the second Sunday of 
March of each year, and then we have the second 
session, which we call the general meeting, and then 
two weeks later we have the election of the board. 

Q. Formal notice is given out to all the mem- 
bers? A. No, we publish that in the paper. 

Q. Are they well attended? 

A. Not lately. 

Q. However, you do have an annual business re- 
port that is given out? A. Yes. 

Q. You have your officers elected, and so forth? 

A. Yes. 

@. Mr. Pomme, have you the figures which would 
show at this time how your income is set up for any 
one of the years here in [98] controversy, how your 
total receipts for a years are subdivided? You have 
380 many members—let us say 9,500—who pay in so 
much. Then you have hospital receipts from non- 
paying members. Have you those figures? 
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me “Yes. 

Q. Mr. Dessouslavy has just handed me a paper 
showing income distribution as to source for the 
years 1937 to 1944, inclusive, and in columns show- 
ing dues and admission fees, income from dividends, 
interest, and rents, special admissions, miscellane- 
ous, paid by members for hospitalization, and then 
amounts paid by non-members for hospitalization, 
and then total income from all sources. I would like 
to ask you what this column, ‘‘Special Admissions,”’ 
is. A. That is money paid by life boarders. 

Q. This income from life boarders, do you charge 
to each member a monthly rates against the fund he 
has paid? A. No. 

@. You just keep that as a special fund? 

A. No, that money is put in the general fund and 
used as we go along. 

Q. J mean, do you use it for each individual or 
keep it there? 

A. No, we keep it there. It is paid into the gen- 
eral fund and used as we go along. 

Mr. Dessouslavy: I would like to have that paper 
introduced as plaintiff’s exhibit next in order. 

(The paper was marked Plaintiff’s Exhibit 7 
in evidence. ) 
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Perlod 
ending last 
day of Feb. 


1937 
1938 
1939 
1940 
1941 
1942 
1943 
1944 


Dues snd 
Admission Fees 


153,473.00 
161,436.25 
171,460.50 
178,717.75 
177,978.75 
176,857.00 
176,452.75 
168,822.00 


Dividends 
Interests 
Rents 


8,774.15 
8,372.76 
8,270.92 
7,422.66 
6,147.98 
5,341.06 
6,093.25 
1,372.71 


PLAINTIFF’S EXHIBIT No. 7 


INCOME DISTRIBUTION AS TO SOURCE 


Special 
Admissions 


8,000,00 
7,250.00 


10.00 
6,877.50 
5,000.00 


[Endorsed]: Filed June 27, 1944. 


Miscellaneous 


4,420.84 
2,947.85 
6,347.18 
1,322.33 
5,071.62 
1,432.85 
1,291.79 
1,100.39 


Pald by 
Members for 
Hospltslization 


57,769.47 
64,315.10 
55,979.02 
69,572.41 
60,940.94 
48,011.90 
20,239.10 
43,131.65 


Total income 
from Society 


232,438.06 
244,321.96 
242,057.62 
257,045.15 
257,016.79 
236,642.81 
204,076.89 
220,426.75 


Paid by non- 
members for 
Hospitalization 


152,171.55 
149,039.28 
156,445.77 
152,585.02 
177,341.30 
229,828.11 
329,914.05 
460,021.81 
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Total Income 
from 
all sonrees 


384,609.61 
393,361.24 
398,503.39 
409,630.17 
434,358.09 
466,470.92 
533,990.94 
680,448.56 
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Miss Phillips: Q. Mr. Pomme, I would hke to 
ask you if you have any showing here as to your net 
income during this [99] eight-year period. Mr. 
Dessouslavy has handed me a paper. You have 
here gross incomes for the year 1937, for instanee, 
of $384,000, as your total income from all sources, 
and your total expenditures exceeded that. I think 
this might be offered as the next exhibit. 

Mr. Dessouslavy: Yes. 

(The paper was marked Plaintiff’s Exhibit 
8 in evidence. ) 


PLAINTIFF’S EXHIBIT No. 8 
GROSS RECEIPTS AND DISBURSEMENTS 


Year Ending Last 


days of February Gross Receipts Gross Disbursements 
1937 $384,609.61 $410,279.37 
1938 393,361.24 428 635.92 
1939 398,503.39 418,508.22 — 
1940 409,630.17 412,590.52 . om 
1941 434 358.09 489,552.30? | +, 
1942 466,470.92 461,407.09 
1948 533,990.94 " SRAVEOSS Cee 
1944 694,288.501 :; 624,488.38 .::: . 


Totals $3,715,212.86 Totals $3,750,496.82° °°” 
Less 8, 715,212.86 


$ 35,283.96 


Year Ending Last 
day of February Excess in Receipts Exxcess in Disbursements 
1937 $ 25,669.76 
1938 35,274.68 
1939 20,004.83 
1940 2,960.35 


1941 55,194.21 
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; T942.. $ 5,063.83 
A943 28,905.92 
" loae 69,850.12 
be Totals $103,819.87 $139,103.83 


_Deduetion 103,819.87 
Net Excess in Disbursements $ 35,283.96 


' erie $13, 839.94 liicanslmoete Tax refunded by State. 
2Includes $63,890.66 Social Security taxes, in part previ- 
ously carried as asset under caption, ‘‘Taxes in dispute’’. 


[Endorsed]: Filed June 27, 1944. 


Miss Phillips: Q. This shows the gross receipts 
and gross disbursements for the whole period. This 
also shows for the years 1937 to 1941, inclusive, you 
had an excess in disbursements over receipts ranging 
between $2900 and $55,000, and then for the last 
three years, 1942, 1948, and 1944, you have an excess 
of receipts over disbursements. When you take, for 
instance, the year 1944, it shows that you have an 
excess of receipts over disbursements amounting to 
$69,000. What became of this surplus for that par- 
ticular year? 

A. Well, that is an accumulation of surplus to 
use latér on when it is necessary. 

Q.. That would take care of the deficit for the 
five preceding years? AY Ves 

Q. In showing your gross expenditures for a 
particular year you include this rate of depreciation 
which we have already talked about? A. Yes. 

Q. And it goes into a fund to take care of future 
replacements ? A. Yes. [100] 
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Miss Phillips: Counsel has also just shown me 
the way vou set up your depreciation account for 
the years 1937 to 1944, inclusive. Wall that be plain- 
tiff’s next exhibit? 

Mr. Dessouslavy: Yes. 

(The paper was marked Plaintiff’s Exhibit 
9 in evidenee. ) 
PLAINTIFYE'’S EXHIBIT No. 9 


Year Ending Last 


Day of February Depreciation 
1937 9,936.71 
1938 10,041.12 
1939 10,432.54 
1940 10,263.94 
1941 10,105.44 
1942 10,122.25 
1943 10,085.00 
1944 13,705.22 

84,692.22 


[Endorsed]: Filed June 27, 1944. 


Miss Phillips: Q. Mr. Pomme, over a period of 
years did you ever look back over the records of the 
society to ascertain whether in the main the society 
has operated at a loss or whether it has broken even ? 

A. Well, it has been operated at a loss generally, 
but if it had not been for the donations and gifts I 
do not think the society could have subsisted. 

Q. Of course, if you operated at $10,000 a year 
loss and ran for 90 years you would not be in exist- 
ence unless somebody took care of you. a. “tio. 
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Q. But would you say in the main you have op- 
erated at a loss? A. Yes. 

Q. Occasionally you have had years in which you 
broke even? A. Yes. 

Q. And some years you have gone a little bit 
over, is that right? A. Yes. 

Q. Is that a fair statement? 

A. Yes. For instance, this year there have been 
exceptionally good results. But some years it was 
very low. 

Q. This year has been the case of everybody else: 
Your hospital has operated to full capacity? 

A. Yes. [101] 

Q. Have you had to close any ward for lack of 
nurses ? A. We have had some difficulty. 

Q. But you have not had to close any? 

A. No, we did not close it. 

Q. You have been able to keep going at full ¢a- 
pacity ? A. Yes, but it is awfully hard. 

@. I think you said that you had seven internes 
and three regular doctors. A. Yes. 

Q. That is three doctors to take care of people 
and stay there, and seven internes who are in train- 
ing? A. Yes. 

@. You said that your hospital has been ap- 
proved by the American Medical Association as a 
hospital for the training of internes; is that right? 


A. Yes. 

Q. Do you keep a record of all cases? 

A. Oh, yes. 

Q. All diseases? A. Qh, yes, we do. 
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Q. Pathological records? A. Yes. 

Q. To what extent are they open for study by 
doctors? 

A. They are always open to doctors. 

Q. Any doctor could come and look at your rec- 
ords? A. Yes. 

Q. Is it one of the requirements of the American 
Medical Association that a hospital keep accurate 
records of all the cases treated ? A. Yes. 

@. You only have five internes now? 

A. Yes. 

Q. How does that happen? 

A. There is a shortage of internes [102] at the 
present time, but we expect to have a full comple- 
ment next month. 

The Court: Q. They are in the Army now; is 
that the reason for your shortage ? 

A. Of course, | am not very familiar with that, 
but from what I have heard there seems to be a 
shortage lately, the last few months, but the super- 
intendent advised me that we will have a full com- 
plement in July. 

Miss Phillips: My impression was the medical 
schools were running full, because the conclusion of 
the medical courses is more valuable to the Govern- 
ment. 

The Court: There is a shortage of doctors just 
the same. 

Miss Phillips: Yes, there is no doubt about that. 

Mr. Dessouslavy: That is why the internes are 
so valuable, because they will be resident physicians. 
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The Witness: They are not resident physicians 
at the present time. The resident physicians have 
been called to the Army, and we have one of the in- 
ternes who is acting as a resident physician for the 
time being. 

Mr. Dessouslavy: Q. Ordinarily you have three 
resident physicians ? A. We have three. 

Miss Phillips: Q. There is one point that I do 
not think has been brought out: You have a larger 
number on monthly dues at $1.75, but doesn’t a mem- 
ber pay an initiation fee when he joins? 

A. Yes. 

Q. How much? 

A. It is $25 for a minor up to fifteen years [103] 
of age; applicants from 15 to 30, $40, and an addi- 
tional charge of $3 for an additional year over 30 
years; after the 40th year the extra charge is $4 per 
year. 

Q@. The initiation has varied in the court of 
years? A. Yes. 

@. In prior years the initiation fee was far less? 

A. Yes, $5 and $10. 

Q. The rise in cost has affected that, too? 

A. Yes. 

Mr. Dessouslavy: Whenever the dues have been 
increased the increase has been made because the 
hospital had been losing and it was absolutely neces- 
sary ? 

The Witness: Yes. 

Miss Phillips: Q. Was that voted on by the 
membership itself, or by the board of directors? 
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A. It was decided by the membership. 

Q. By the membership itself? 

m by the membership. 

Miss Philips: I think that is all. 

The Court: Is there any further testimony ? 

Mr. Dessouslavy: Yes; we will have some more 
documentary evidence, and I will call Mr. Bergerot 
as a witness. 

Miss Phillips: I have another question. 

Q. Is there any situation in which a non-member. 
has ever, attempted to have an indigent person as a 
life boarder ? A. Sometimes, yes. 

@. Have you ever had a person who is not a mem- 
ber at all admitted to the old people’s home? 


A. Yes. [104] 
Q. Have you ever had a person who was not a 
member admitted as a life boarder? A. Yes. 


@. He pays, does he not? 
A. He makes a payment, but it rests on the 
human equation rather than anything else. 
The Court: We will be in recess now until two 
o’clock. 
(Thereupon a recess was taken until 2:00 p.m. 
this date.) 
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Miss Phillips: J would like to ask the witness a 
few more questions, if I may. 


EDWARD B. POMME 
resumed. 
Cross-Examination (continued) 


Miss Phillips: Q. Mr. Pomme, do you attend 
the meetings of the board of directors ? 

A. Practically all. 

Q. May I ask if the board of directors has re- 
jected applications for membership ? A. Yes. 

Q. On what ground? 

A. On the ground they have not been qualified 
under the bylaws, they did not meet the require- 
ments set forth in the bylaws, that they are not 
French or do not speak French, or are not of French 
descent, and there is also some they refuse on ac- 
count of examination. 

Q. Sometimes a person may apply who is over 
age? 

A. Over age, and also the physical condition. 

@. That is, the board requires a medical examina- 
tion before a person becomes a member ? 

A. Yes. 

@. If he were suffering from some terrible dis- 
ease he would not be admitted; would that be right ? 

A. Yes. 

Q. As a practical matter has the board of direc- 
tors to your knowledge ever placed a limitation on 
the number of memberships ? A. Never. [106] 
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Q. As a practical matter, to your knowledge has 
the board of directors ever figured what was the 
maximum number of members that could be accom- 
modated ? A. Not to my knowledge. 

Q. Mr. Pomme, do you know whether the board 
of directors has ever fixed a number which would 
be the limit which they could satisfactorily accom- 
modate? 

A. No, they never have, I am sure of that. 

Q. To your knowledge has the board of directors 
ever declined an application on the ground that they 
had enough member's ? 

A. No, they never have. 

Q. Now, as a matter of policy is it the practice of 
the board of directors to wish to extend its member- 
ship ? 

A. I do not think so. The board of directors 
took them as they came, and there is no policy in 
that respect at all. [107] 

@. You testified that the board of directors had 
never had a drive for members. 

A. ‘That is correct. 

Q. It has never paid a commission for getting 


new members ? A Uibat is tie lite 
@. Have you ever had as many as 10,000 mem- 
bers in the past? A. Not exactly. 


Q. Have you ever has as many as 9800 members ? 

A. Yes, we had more than that. 

Q. Youhad pretty close to 10,000? A. Yes. 

Q. Mr. Pomme, do vou know why the Community 
Chest did not give a contribution last year? 
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A. JI am not familiar with that, I don’t know 
very much about it. 

Q. Would you know whether the board of direc- 
tors notified the Community Chest that they did not 
want a contribution ? 

A. I think the Community Chest notified the 
board of directors that conditions were such that 
they could not. 

Q. You think the Community Chest notified the 
hospital ? A. Yes. 

Q. That conditions were such that a could not 
continue the contribution, is that it? A. Yes. 

Q. Mr. Pomme, have you a breakdown or com- 
putation which would show the number of patient 
days in the hospital during the last year or so, or 
during the last five years? 

A. I have not. 

Q. Can you give it tous? 

A. I have not got the figures with me, but I think 
Mr. Dessouslavy has them. 

Q. Let me ask you what you mean by patient 
days. I know what [108] I think it is, but what do 
you mean ? 

A. Patient days is the number of days that a 
patient has been in the hospital; if a person will be 
therefor thirty days that makes thirty patient days. 

Q. Ifyou had a hundred patients there for thirty 
days then it would be 3000? A. Yes. 

Q. Mr. Dessouslavy has given me a tabulation 
which shows for the year ending February, 1937, 
patient days of members 31,327, paying members 
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15,531, and non-menibers 20,173. What do you 
mean by ‘‘paying members’? 

A. Those members who pay a certain amount for 
the use of the room. 

Q. That is a member who goes into a ward and 
does not pay for a ward, is that it? 

A. It is not counted as a paying member. 

Q. I thought vou testified this morning there is 
now a charge for every member going into a ward of 


50 cents a day. A. ‘That is correct. 
Q. Up to six months? A. Yes. 
Q. Has that always been the case? A. No. 


Q. How long ago was that rule adopted, that 
every member going into a ward pays 50 cents a day ? 

A. I think it was since 1938, if I am not mistaken. 

Q. Prior to that all of the persons going into a 
ward paid nothing? 

A. It was absolutely free. 

Q. The figures are tabulated for 1937 to 1944 in- 
elusive, and the figures appear in the following 
amounts; for the year 1944 I observe we have patient 
days for members 6901, patient [109] days for pay- 
ing members, 16,379, patient days for non-members, 
46,157. That would indicate, would it not, that dur- 
ing the last year approximately 1/35 of the patient 
days were members and approximately 2/3 of the 
patient days were non-members ? 

me hat is correct. 

Q. Did you make this computation ? 

A. Yes, ludid. 
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Q. That would indicate that about 45 percent of 
the patient days were members and about 55 percent 
were non-members ? A. How do you mean? 


Q. Will you look at this and explain it a little bit — 


more? 

A. Yes. In 1937 there were 15,531 paying mem- 
bers and 20,173 non-members, making a total of 35,- 
000. There was paying members and members 46,- 
000. That means the members were paying 795 per- 
cent and 

Q. Somewhere around 75% of the hospital is 
used by members and the general public use some- 


where around 25 or 30% 2? A. Yes. 
Q. Since 1987 those figures have varied a little 
bit? A. That is correct. 


@. And the last two years over 50% of the hos- 
pital space has been used by non-members and less 
than 50% by members, is that right ? A. Yes. 

Q. Mr. Pomme, prior to 1937 would you say that 
the history of the hospital generally showed over 
50% had been used by members ? | 

A. Yes, the larger portion, from 50 to 75%. 

Q. By members? A. Yes. [110] 

Q. And somewhere around 25 to 30% for nort 
members ? A. Yes. 

Q. Whereas today the figures are almost the 
other way? A. Yes. 

Q. Is that right? A. Yes. 

Q. Is that the only result of the war? 

A. Well, also the charges maybe that were made 
to members the last few years—it must be due to 
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war, because we have a certain drop in membership, 
we have about 800 members in the armed forces. 

Q. You had about a thousand members less than 
eight or nine years ago? 

A. We have the same count of members, but 
some of those people don’t come to the hospital to be 
treated, and they would be charged as patient days. 

Mr. Dessouslavy: Q. Didn’t you state that you 
had about 9500 members ? A. 9717 members. 

Miss Phillips: 9700? A. Yes. 

Q. There is a variation in the scale of charges to 
members recently for all sort of treatments, is there 
not? A. Yes. 

Q. That is, the charge now is a little larger than 
it was some five or six years ago, is that right? 

A. ‘There was no charge in prior years. 
Miss Phillips: Has counsel an annual statement. 
showing receipts and total expenses of the hospital 
available ? 
Mr. Dessouslavy: You have that in summarized 
form. That is Plaintiff’s Exhibit 8. 
| Miss Phillips: That is all. [111] 


' 


Redirect Examination 

Mr. Dessouslavy: That also includes the expenses 
of the nurses’ home, does it not? A. Yes. 
| Q. But in figuring expenses we do not charge 
any rent or rental value for the buildings of plain- 

tiff ? A. No, we do not. 

Q. Take a year prior to the war, what would be 

the average annual expense of the nurses’ sehool ? 
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A. I don’t remember; maybe around $15,000 
or So. 

Mr. Dessouslavy: I think that is all. 

Miss Phillips: I would suggest that that state- 
ment of total patient days per annum go in evidence 
as plaintiff’s next exhibit. 

Mr. Dessouslavy: Very well. 

(The statement of total patient days per 
annum is marked Plaintiff’s Exhibit 10 in evi- 
dence. ) 


Mr. Dessouslavy: We offer in evidence a copy of 
the certificate of election of trustees of the plaintiff. 
It is dated May 4, 1856. It was recorded June 7, 
1856, in the Office of the County Clerk. I ask that 
that be received as Plaintiff’s Exhibit 11. 

The Court: Admitted. 

(Copy of certificate of election of trustees of 
plaintiff was marked Plaintiff’s Exhibit 11.) 


Mr. Dessouslavy: I offer in evidence an extract 
for a book written by Mr. Daniel Levy and published 
in San Francisco [112] in 1884; it gives some of the 
background. I have a copy here which is written 
in French and [ have made a translation, and I will 
ask your Honor’s permission to read the transla- 
tion. : 

Miss Phillips: No objection. 

Mr. Dessouslavy: That will become our Exhibit — 
No. 12, it is in two parts. 

(The extract and translation were marked 
Plaintiff’s Exhibit 12.) 
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Mr. Dessouslavy: 1 will read from Mr. Levy’s 
book: 

“he Board of Directors elected in 1857 was 
greatly concerned with the need of furnishing the 
Society with a hospital which, by its size and in- 
terior design, would be in keeping with the impor- 
tance to which the institution had grown. Hence, 
it called a meeting for the members for August 23. 
In the report which it had prepared on the subject, 
it estimated the expenses at $25,000. 

‘To meet these expenses, the Society had $5,500 
in cash, and its Bush Street property valued at 
$3,000, or a total of $8,500. 

‘“There remained the difference of $17,000, but as 
there might be unforseen expenses, the Board pro- 
posed to borrow $20,000, and suggested the idea of 
issuing 400 evidences of debt of $50 each. Accord- 
ing to its figures, the debt could be expected to be 
amortized in less than eight years, thanks to the an- 
nual excess of receipts over expenses. [113] 

‘“The report was signed: L. Galley, President; A. 
Nouguez and J. Caire, Vice Presidents; E. Rebard, 
Treasurer, Eugene Thomas and L. Mejasson, secre- 
taries, N. Lareo, A. E. Babatie, C. Roturier, A. 
Nouzillet, G. Mahe, T. Pons, A. Barbier, T. Voisin 
and G. Berger, committee. 

‘‘At the meeting there were only 75 to 80 members. 
As they could not agree upon certain points, it was 
adjourned a week. 

‘At the new meeting, it was decided to issue 800, 

_ instead of 400, evidences of debt of $25 each. Mr. 
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Abel Guy agreed to collect the funds from the sub- 
seribers. 

‘“Mr. Huerne was asked to draw up a statement of 
the estimated expenses for letting out the work for 
the new building.’’ 


P. A. BERGEROT, 
called as a witness by plaintiff; sworn 


The Clerk: Will you state your name to the 
Court, please? 

A. P.A. Bergerot. 

Mr. Dessouslavy: Q. Mr. Bergerot, you reside 
at 1994 Jackson Street, San Francisco? 

A. Ido. 

Q. You were born in San Francisco ? 

A. I was. 

Q. In February, 1867? A. Iwas. 

Q. And you have lived here nearly all of your 
life? A. I have. 

Q. By profession you are an attorney? 

A. Iam. 

Q. You are one of the attorneys for the plaintiff 
in the [114] present case, are you not? 

AS arn 

Q. Was it in about 1868 that you became a mem- 
ber of the society ? 

A. I became a member in 1867. 

Q. No, you were born in 1867. 

A. I became a member when I was born, after 
[ was born. 
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Q. You mean your father nominated you a 
member ? 

A. Yes, but in 1870 my folks went to Europe 
for health purposes and our membership was sus- 
pended until our return in 1878, and at that time I 
rejoined the hospital, in 1878. 

Q. And since that time you have been an active 
member ? A. AjJl the time. 

Q. Do you remember when a new hospital was 
built in 1894 or 1895? 

A. Ido, I was a member of the directors at that 
time. 

Q. Ata later date were vou president of the hos- 


pital? A. I was. 
@. You have been its attorney for the past thirty 
or forty vears? A. Ihave. 


Q. Do you remember the financial condition 
which prevailed in 1894 and 1895 when the hospital 
was built ? AS Ido. 

Q. Was there a condition of depression existing 
at that time? 

A. Yes, a very severe depression. 

Q. The hospital needed some money to put up 
buildings ? A. Yes. 


@. Were the banks lending money ? 

A. ‘They were not. 

Q. Did you try to borrow from banks? 

A. Yes. [115] 

Q. Without success? A. Without success. 

Q. Will you tell us whether the money was in 
fact raised ? A. It was. 


@. How much was raised ? 
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A. $100,000 in two installments. 

Q. Of $50,000 each ? A. Yes. 

Q. How was that money raised? Will you ex- 
plain to the Court how that money was gotten to- 
gether? 

A. A group of members of the-French Hospital 
and of the French Colony in general called a meet- 
ing for that purpose. 

Q. Where? 

A. At the building called Union Square Hall, 
which is the site of the St. Francis Hotel now, on 
Post Street. 

Q. That was on Post Street. 

A. On Post Street between Powell and Mason; 
at that meeting it was decided to form a corporation 
for the purpose of raising the sum of $100,000 to 
loan out to the French Hospital Society. 

Q. That money was raised at that time by pop- 
ular subscription ? 

A. By popular subscription. 

Q. The name of the corporation formed was 
L’Union Francaise? A. Mes: 

Mr. Dessouslavy: We offer a certified copy of the 
articles of Incorporation of the L’Union Franeaise. 

Miss Phillips: No objection. 

(The document was marked ‘‘ Plaintiff’s Ex- 
hibit 13.’’) 


Mr. Dessouslavy: Q. I call you attention to the 
fact [116] that the articles of incorporation state 
that the purpose for which it was formed was to 
loan money exclusively to this plaintiff, a benevolent 
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corporation, that the term for which it was to exist 
was 25 years, that the number of its directors o7 
trustees was to be seven; then it gives the names of 
the directors for the first year; the amount of the 
capital stock shall be $100,000, divided into 200 
shares of the par value of $50 each; then it gives the 
names of the persons and societies by whom the 
amount has been subscribed; the total amount was 
exactly $100,000. 

That corporation was organized ? A. Yes. 

Q. And loaned $100,000 to the French Hospital? 

A. Yes. 

Q. Later on when the banks were loaning money, 
you borrowed $100,000 from the Hibernia Bank? 

A. From the Hibernia Savings & Loan Society. 

Q. And was L’Union Francaise in part later re- 
paid by a new loan? A. Yes. 

Q. But without the public subscription in 1894 
you could not have proceeded with your building ? 

A. We could not. 

Q. You are and have been familiar for many 
years with the bylaws of the French Hospital ? 

A. Yes. 

Q. It has never paid any dividends or interest? 

A. It never has. 

Q. To your knowledge no officer or director has 
ever received a fee or compensation for his services ? 

A. He has not. [117] 

@. They have served freely and willingly and 
were glad to do so? A. Yes. 
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Q. By the way, you knew Mr. Daniel Levy as a 
boy, didn’t you? 

A. I knew he was Professor of French at the 
school I attended. 

Q. Following the completion of the hospital in 
1895, was there a festival of some kind ? 
<A. Yes, a celebration at Machanies Pavilion, the 
site of the present Auditorium. 

@. Were there some souvenir programs pub- 
lished and circulated on that occasion ? A. Yes. 

Q. Do you remember about what number ? 

A. About 25,000. 

@. Did you take any part in preparing them? 

A. I did. I wrote the history of the society in 
that program. 

Q@. Your information was secured from your 
father in part? 

A. My father, and from Mr. Daniel Levy’s 
books. 

Q. And from conversation with French people 


who came here in the early fifties? A. Yes. 
@. 1894 there were quite a number of French 
people who had come here in 1849? A. Yes. 


Q. Is this the souvenir program which was pub- 
lished and distributed on that occasion ? 

A. Yes. 

Mr. Dessouslavy: I think that is admissible now. 

The Court: If am interested in the printing. 
Might I look at it? 

Mr. Dessouslavy: Yes, your Honor. 

The Court: That is very valuable, I think. [118] 
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The Witness: That is the only one left out of 
25,000. 

Mr. Dessouslavy: With your Honor’s mdulg- 
ence I would like to read from this: 

‘‘About 40 years ago, toward the close of 1851, at 
a time when San Francisco was yet in the inceptive 
period of its development and when the numerous 
seekers after fortune from all parts of the world 
were gathered here, a sort of population without 
stability and without any social or moral bond or 
union, a few Frenchmen conceived the idea of look- 
ing after the welfare of the sick and destitute im- 
migrants here of their own nationality. 

‘‘In response to a call addressed to all the pa- 
triots by Mr. Etienne Derpee in the Daily Evening 
‘Picayune’, a certain number of Frenchmen met to- 
gether and organized a benevolent society. The 
Board of Directors of the society elected at that 
meeting rented in January, 1852 a small frame build- 
ing on the northwest corner of Jackson and Mason 
Streets to temporarily receive its sick members 
under the direction of Dr. D’Oliveira. Later on in 
October, 1853, the society purchased a lot on the 
corner of Bush and Taylor Streets, upon which it 
erected at a cost of $9659 a modern building in- 
tended for a hospital. 

‘‘Up to this period the character of the society 
was purely philanthropic. It extended aid and re- 
lief without distinction to all persons of French na- 
tionality, whether [119] members of the society or 
not. It even went farther in its charitable endeav- 
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ors and affored succor to the unfortunate of all na- 
tionalities. But the society was not long in per- 
ceiving that its resources were not equal to its 
generous impulses and that it would be necessary 
for it to impose a limit to its liberality. The direct- 
ors sought to solve their rising difficulties by intro- 
ducing into their bylaws the principle of mutuality 
and continuing at the same time but within narrower 
limits its works of charity. At about this time, that 
is, on the 23rd of April, 1853, it turned the name 
into the Mutual Benevolent Society. 

‘‘These half measures, however, did not bring 
about the expected result of bettering the situation 
of the society. Two years later, on the 24th of April, 
1855, impelled by the force of circumstances, the 
society formally decided to establish itself exclu- 
sively on the basis of mutuality. It amended its by- 
laws in consequence and adopted a new designation 
fully characterizing the the end which that society 
has never ceased to pursne, namely, the French 
Mutual Benevolent Society. From that date forth, 
a memorable date in the history of the French 
colony, the society began to give full scope to its re- 
newed energy. It is true that at rare intervals, like 
all other similar institutions, it has had difficulties 
to overcome, but the [120] number of its members 
kept on increasing continuously so that ere long it 
found itself in a situation of prosperity which en- 
abled it to purchase an immense site on Bryant 
Street consisting of a lot 250 feet square upon which 
it built a costly hospital, inaugurated on the 15th 
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of March, 1858. This building was only one story 
in height but it was a great and notable improve- 
ment upon the hospital of the society previously 
located on Bush street. . 

‘*Tn less than ten years the hospital had outgrown 
its original capacity and the society was obliged to 
construct an additional story upon that old building. 
The new structure planned by Mr. Prosper Huerne, 
the architect, now presented an imposing appear- 
ance. The entire cost amounted to $71,500, quite a 
large sum for the period.’’ 

We now offer in evidence a deed to the hospital 
property on Geary street. This is a deed between 
Antoine Borel and the plaintiff. It was recorded 
on the 3rd of October, 1899. 

Q. I believe the complaint alleges that the 
nurses’ school which the hospital now conduets is 
the first nurses’ school opened on the Pacific Coast. 

A. Yes. 

Q. Will you explain to the Court how that came 
about ? 

A. When the new hospital on Geary Street was 
completed in 1905 

Q. (Interrupting) 1895 ? 

A. 1895—the board of directors at that time were 
confronted with the fact that we had no nurses—no 
hospitals had any nurses other than ordinary em- 
ployees to do [121] nursing and cleaning and all the 
other types of work connected with the maintenance 
of the respective hospitals, and it occurred to me 
that we ought to have a scientifically-trained nurse 
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to take care of the sick exclusively, so I convened a 
meeting of the directors of the different existing 
hospitals in San Francisco and put up the proposi- 
tion to them of creating a nurses’ school in each 
hospital; my proposition did not seem to be met with 
much approval on account of the expense connected 
with it, but the French Hospital Society did not 
drop the idea; we went forward of our own volition 
and for our own account, to create and establish a 
school of nurses, and that was the first school of 
nurses created west of Chicago. 

The Court: What vear was that Mr. Bergerot? 

Ame Weg6, 

My. Dessouslavy: Q. You were a director of 
the hospital in 1895, you were president some years 
later, and you have been their attorney for many 
years? A. Yes. 

Q. Will you tell the Court in your opinion 
whether in the absence of gifts and donations plain- 
tiff could have acquired its present plant or fur- 
nished the service it now affords. 

A. No, it would have been practically impossible 
to do so. 

Q. That has been vital to the hospital’s growth ? 
him Yes: 

Mr. Dessouslavy: I think that is all. You may 
cross-examine. 

Cross-Examination 

Miss Phillips: Q. Mr. Bergerot, I am very 
much interested [122] in your account of this being 
the first nurses’ school west of Chicago. When vou 


lod 
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speak of the scarcity of nurses in 1895, do you mean 
that the trained nurses here were trained in the 
Kast, or elsewhere ? 

A. We had practically no trained nurses. ‘The 
nurses were all of the ordinary caliber. 

Q. What you would call practical nurses? 

A. They not only did nursing but did all of the 
rest of the work connected with a hospital. 

Q. There were some trained nurses, were there 
not? A. Yes. 

Q. But they were trained in the East? 

A. They were called—no, they were not scien- 
tifically trained. They were what we call practical 
nurses; there were practically no scientifically 
trained nurses at that time. 

The Court: Q. Do you know when St. Luke’s 
School of Nurses was organized here ? 

A. A long time after our hospital organized a 
nurses’ training school, several years after that; 
nearly all of the hospitals started after the nurses 
graduated from our school; they were very much in 
demand all over the State of California, and then 
all of the other hospitals followed suit and esta- 
lished nurses’ schools in their hospitals. 

Miss Phillips: Q. The deed of Mr. Borel to the 
Geary Street lot, Plaintiff’s Exhibit 14, was in 1889. 
You were associated with the hospital at that time, 
were you? A. Yes. 

Q. Was Mr. Borel’s deed a deed of gift? 

A. No, it was for a consideration. [123] 

Q. That is, was it an ordinary sale of property 2 
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A. Itwasa sale of property. 

Q. A sale of property? A. Yes. 

Q. You mentioned that $100,000 was raised in 
1894 by the L’Union Franeaise? A. In 1895. 

Q. That was for the purpose of building the ex- 
isting hospital ? A. Yes. 

Q. That money was subsequently paid back to 
the L’Union Francaise ? 

A. Paid back by a loan which we received from 
the Hibernia Savings & Loan Society. 

@. That was after the depression had gone by 
temporarily ? A. Yes. 

@. Had there ever been a mortgage on the prop- 
erty? A. Yes. 

@. There have been mortgages? 

A. There is a mortgage of the Hibernia Savings 
& Loan Society. | 

Q. Is that the only mortgage? 

A. That was the only mortgage we ever had. 

Q. What did those mortgages aggregate, did one 
take the place of the other ? 

A. No. The mortgage to the L’Union was $100,- 
000, and when we paid that off we borrowed from 
the Hibernia Bank I think a total of $125,000, if my 
memory serves me right. 

Q. Where did the society obtain the funds to re- 
tire the mortgage to the Hibernia Bank ? 

A. Mostly from legacies and bequests that came 
in subsequently; we got one bequest of $200,000 sub- 
sequent to that subsequent to that from Mr. Sabatie. 
[124] 
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Q. That would be listed in the list of gifts that 
has already been introduced in evidence? 

A. Yes. 

Q. Mr. Bergerot, can you tell us what the original 
cost of the hospital out there on Geary Street, the 
first initial plant, you might say, that was biult in 
1895, or 796? eee NO: 

Miss Phillips: Perhaps Mr. Pomme could give 
me that information. I would like to have that in 
the record if it is possible. 

Mr. Dessouslavy: Probably Mr. Pomme would 
know. You paid My. Borel about $49,000 for the 
land? 

Mr. Pomme: $47,500. 

Miss Phillips: This shows that the directors were 
authorized to spend $200,000, which would be in ad- 
dition to the land. 

Q. Mr. Bergerot, 1 asked Mr. Pomme with re- 
spect to the policy of the Board of Directors as to a 
hmit on membership. 

A. That never was discussed or established. 

Q. To your knowledge have members ever been 
declined for membership, because the organization 
felt it had enough members ? A. Never. 

Q. It has declined them because of the health or 
because of descent qualifications, is that right? 

A. Yes. 

Q. But never because the organization was con- 
sidered to be large enough? A. Never. 

Q. You at the present time know of no limita- 
tion to the size of the institution ? A. No. 
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Q. So far as you know, any person in San Fran- ~ 
cisco can join if he can meet the requirements? 

A. Yes. [125] 

@. And can pay the dues? A. Yes. 

Miss Philips: That is all. 

Mr. Dessouslavy: No further questions. 

Plaintiff rests. 

Miss Phillips: The government offers no evi- ~ 
dence other than the evidence which has already been 
submitted and the pleadings. 

(Thereupon the case was submitted on briefs 
to be filed 10, 10 and 5.) 


[Endorsed]: Filed Feb 28 1945. [126] 


[Title of District Court and Cause. ] 


STATEMENT OF POINTS ON WHICH THE 
DEFENDANT INTENDS TO RELY ON 
APPEAL. 


Defendant hereby designated the points on which ~ 
defendant intends to rely on the appeal of said 
cause to the United States Circuit Court of Appeals 
for the Ninth Circuit, this designation to be filed 
with the transcript of the record: 

The District Court erred in rendering the follow- 
ing Conclusions of Law: 

(a) That plaintiff is now, and ever since August 
14, 1935, has been, a charitable corporation within 
the meaning of Section 811 (b)(8) of Title VIII 
and of Section 907 (e)(7) of Title IX of the Social 
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Security Act approved August 14, 1935, and of the 
corresponding provisions of the Federal Internal 
Revenue Code; [127] 

(b) That plaintiff is entitled to judgment against 
defendant for the sum of $35,269.85 with interest as 
provided by law at the rate of six per centum per 
annum on the various portions thereof hereinafter 
set forth from the following date, viz.: (The dates 
and amounts of payments are set forth in the judg- 
ment and are not repeated here) ; 

(c) That plaintiff is entitled to judgment for its 
costs of suit. 

PRANK J. HENNESSY, 
United States Attorney, 
Attorney for Defendant. 
[128] 


| [Title of District Court and Cause. | 
AFFIDAVIT OF SERVICE BY MAIL 


United States of America, 
State and Northern District of California, 
City and County of San F’rancisco—ss. 
R. B. McMillan, being duly sworn, deposes and 
says: 
That his business address is 422 United States 
Post Office and Courthouse Building, Seventh and 
Mission Streets, San Francisco, California; that he 
'is a citizen of the United States and a resident of 
ithe City and County of San Francisco; that he is 
over the age of eighteen years, and not a party to 
the above entitled cause; that on the oth day of April, 
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1945, he placed a copy of the within Statement of 
Points on which the Defendant Intends to Rely on 
Appeal in an envelope addressed to Messrs. P. A. 
Bergerot and A. P. Dessouslavy, Attorneys at Law, 
110 Sutter Street, San Francisco, [129] California, 
which is the office address of the attorneys for La 
Societe Francaise De Bienfaisance Mutuelle, a cor- 
poration, sealed said envelope, and deposited it in 
the United States Mail at San Francisco, California, 
with the postage thereon fully prepaid; that there 
is delivery service by United States mail at the 
place so addressed, and regular communication by 
United States mail between the place of mailing and 
the place so addressed. 
R. B. McMILLAN 


Subscribed and sworn to before me this 5th day of 
April, 1945. 


[Seal] J.P. WELSH 
Deputy Clerk, U. 8. District Court, Nor. Dist. of 
California. 


[Endorsed]: Filed Apr 5 1945. [130] 


[ Title of District Court and Cause. ] 


ORDER FOR TRANSMITTAL OF ORIGINAL 
EXHIBITS 


It Is Hereby Ordered that the Clerk of the above 
entitled Court transmit to the Clerk of the United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit, for use in the appeal of this case, all exhibits 
introduced at the trial of the above entitled cause. 


[EE — 
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Dated: April 6, 1945. 
A. FP. ST. SURE 
United States District Judge. 


[Endorsed]: Filed Apr 6 1945. [181] 


——__—_—_—_—_——__ 


[Title of District Court and Cause. ] 


CERTIFICATE OF CLERK, UNITED STATES 
DISTRICT COURT, TO TRANSCRIPT OF 
RECORD ON APPEAL. 


I, C. W. Calbreath. Clerk of the District Court of 
the United States, for the Northern District of Cali- 
fornia, do hereby certify the foregoing 131 pages, 
numbered from 1 to 131, inclusive, contain a full, 
true and correct transcript of the records and pro- 
ceedings in the cast of La Societe Francaise Bien- 
faisance Mutuelle, a corporation, Plaintiff, vs. 
United States of America, Defendant, No. 22967 8, 
as the same now remain on file and of record in the 
office of the Clerk of said Court, and that the same 
constitutes the Record on Appeal to the United 
States Circuit Court of Appeals for the Ninth 
Circuit. 

I further certify that the cost of the foregoing 
Transeript of Record is $22.70; that the said amount 
has been charged against the United States of 
America. 


In Witness Whereof, I have hereunto set my 
hand and affixed the seal of said District Court at 
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San Francisco, California, this 7th day of April, 
A.D. 1945. 
[Seal] C. W. CALBREATH, 
Clerk. 
By M. E. VAN BUREN 
Deputy Clerk. [132] 


[Endorsed]: No. 11029 United States Circuit 
Court of Appeals for the Ninth Circuit. United 
States of America, Appellant, vs. La Societe Fran- 
eaise de Bienfaisance Mutuelle, a corporation, Ap- 
pellee. Transcript of Record. Upon Appeal from 
the District Court of the United States for the 
Northern District of California, Southern Division. 


Filed April 9, 1945. 
PAUL P. O’BRIEN 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Circuit. 
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In the United States Circuit Court of Appeals 
for the Ninth Cireuit 


No. 11029 


LA SOCIETE FRANCAISE DE 
DE BIENFAISANCE MUTUELLE, 
a corporation, 
Plaintiff and Appelle, 


¥5. 


UNITED STATES OF AMERICA, 
Defendant and Appellant. 


DESIGNATION OF RECORD TO BE 
PRINTED 


To the Clerk of the United States Cireuit Court 
of Appeals for the Ninth Cireuit: 

The appellant designates all of the record on ap- 
peal as certified by the Clerk of the District Court, 
and docketed herein ; 

Plaintiff’s Exhibits 5, in three parts, 7, 8. and 9, 
for printing; the portions of Exhibit 5, Parts 1 
and 2, which are in English are only to be printed. 


Dated: April 9, 1945. 
FRANK J. HENNESSY, 
United States Attorney 
R. B. MeMILLAN, 
Assistant United States 
Attorney 
Attorneys for Defendant and 
Appellant. 


188 United States of America vs. 
[Title of Circuit Court of Appeals and Cause. ] 
AFFIDAVIT OF SERVICE BY MAIL 


United States of America, 
State and Northern District of California, 
City and County of San Francisco—ss. 

R. B. McMillan, being duly sworn, deposes and 
says: 

That his business address is 422 United States 
Post Office and Courthouse Building, Seventh 
and Mission Streets, San Francisco, California; that 
he is a citizen of the United States and a resident 
of the City and County of San Francisco; that he 
is over the age of eighteen years, and not a party 
to the above entitled cause; that on the 9th day of 
April, 1945, he placed a copy of the within Desig- 
nation of Record to be Printed in an envelope ad- 
dressed to Messrs. P. A. Bergerot and A. P. Des- 
souslavy, Attorneys at Law, 110 Sutter Street, San 
Francisco, California, which is the office address 
of the attorneys for La Societe Francaise De Bien- 
faisance Mutuelle, a corporation, sealed said enve- 
lope, and deposited it in the United States Mail 
at San Francisco, California, with the postage 
thereon fully prepaid; that there is delivery service 
by United States mail at the place so addressed, and 
regular communication by United States mail be- 
tween the place of mailing and the place so 
addressed. 

R. B. McMILLAN 
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Subscribed and sworn to before me this 9th day 
of April, 1945. 
[Seal] FRANK H. SCHMID 
Deputy Clerk, U. S. Cireuit Court of Appeals for 
the Ninth Circuit. 


[Endorsed]: Filed April 9, 1945. Paul P. O’Brien, 
Clerk. 


[Title of Circuit Court of Appeals and Cause. ] 


SLATEMENT OF POINTS ON WHICH AP- 
PELLANT SHALL RELY ON APPEAL. 


The appellant hereby adopts the Statement of 
Points filed in the United States District Court, ap- 
pearing in the Transcript of Record, as the points 
on which appellant will relv on the appeal of this 
case. 


Dated: April 9, 1945. 
FRANK J. HENNESSY, 
United States Attorney 
R. B. MeMILLAN, 
Assistant United States 
Attorney, 
Attorneys for Defendant and 
Appellant. 


190 United States of America vs. 
[Title of Circuit Court of Appeals and Cause.] 
AFFIDAVIT OF SERVICE BY MAIL 


United States of America, 
State and Northern District of California, 
City and County of San Francisco—ss. 

R. B. MeMillan, being duly sworn, deposes and 
says: 

That his business address is 422 United States 
Post Office and Courthouse Building, Seventh and 
Mission Streets, San Francisco, California; that he 
is a citizen of the United States and a resident of 
the City and County of San Francisco; that he is 
over the age of eighteen years, and not a party 
to the above entitled cause; that on the 9th day of 
April, 1945, he placed a copy of the within State- 
ment of Points on Which Appellant Shall Rely on 
Appeal in an envelope addressed to Messrs. P. A. 
Bergerot and A. P. Dessouslavy, Attorneys at Law, 
110 Sutter Street, San Francisco, California, which 
is the office address of the attorneys for La Societe 
Francaise De Bienfaisance Mutuelle, a corporation, 
sealed said envelope, and deposited it in the United 
States Mail at San Francisco, California, with the 
postage thereon fully prepaid; that there is delivery 
service by United States mail at the place so ad- 
dressed, and regular communication by United 
States mail between the place of mailing and the 
place so addressed. 

R. B. McMILLAN 
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Subscribed and sworn to before me this 9th day 
of April, 1945. 
[Seal] FRANK H. SCHMID 
Deputy Clerk, U. 8. Circuit Court of Appeals for 
the Ninth Circuit. 


[Endorsed]: Filed April 9, 1945. Paul P. O’Brien, 
Clerk. 


